ADVI SORY COWM TTEE ON JUDI CI AL CONDUCT
OF THE
DI STRI CT OF COLUMBI A COURTS

ADVI SORY OPI NION No. 1
(Decenber 18, 1991)

APPLICATION FOR AND ACCEPTANCE OF FUTURE EMPLOYMENT
BY JUDICIAL LAW CLERKS

Law clerks for judges of the District of Colunbia
Court of Appeals (DCCA) and for judges and hearing
commi ssioners of the Superior Court frequently apply for
positions W th prospective enpl oyers, i ncl udi ng in
particular the United States Attorney’'s Ofice and other
institutional Ilitigants who appear before the District of
Colunbia courts. The Joi nt Comm ttee on Judi ci al
Adm nistration has asked our Commttee to fornulate
gui del i nes addressing the circunstances under which a |aw
clerk nmust be disqualified from working on a case in which
his or her prospective enployer is a party, counsel, or
amicus curiae.

Canon 3(C) (1) of the Code of Judicial Conduct provides
that a judge should disqualify hinmself or herself in a

proceeding if the judge's inpartiality m ght reasonably be

" For the purposes of this opinion, the termlaw clerk includes a |aw
student who serves as an intern.



gquesti oned. See also Scott v. United States, 559 A 2d 745, 748-51
(D.C. 1989) (en banc). The law clerk has been described as
“the judge’'s right hand, [with] an inportant role in the
deci sion-making process and in shaping [the judge’ s]
ulti mate deci sion.” VIRGINIA STATE BAR, STANDING COMMITTEE ON
LEGAL ETHICS, Opinion #1334 (April 20, 1990) (quoting ABA
Informal Opinion 1092). Moreover, there is a “public
perception that judges discuss confidentially with their
clerks the wunderlying rationale of [their decisions].”
Opinion #1334, supra. In light o these considerations, judges
have an obligation to exercise sensitivity and prudence in
dealing with actual or apparent conflicts of interest on
the part of their |aw clerks.

At the sane time, conpelling practical considerations
counsel against excessive restrictions in this area,
particularly where the law clerk’s prospective enployer is
a high-volune litigator before the —courts of this
jurisdiction. In the District of Colunbia, three such
enployers -- the United States Attorney, the Corporation
Counsel, and the Public Defender Service -- cunulatively
account for a very substantial percentage of the litigation
before our courts. Each Superior Court judge has only one
| aw cl erk and, while each active judge of the DCCA has two,

senior judges and hearing conm ssioners share |aw clerks



with their colleagues. Under these circunstances, the
disqualification of a law clerk from so great a part of a
judicial officer’s caseload woul d be extrenely burdensone.

Mor eover, although there are sonme circunstances in
which the criteria which are applied to judges in
determ ning whether there is an appearance of inpropriety
may al so be applied to |aw clerks, see Kennedyv. Great Atlantic &
Pacific Tea Co., Inc.,, 551 F.2d 593, 596 (5th Cr. 1977), there are
obvious differences in the two positions which would make
it unreasonable to treat themidentically for all purposes.
Alaw firmis not disqualified froma matter solely because
a single attorney in the firm previously considered that
matter in his or her capacity as a judicial law clerk; the
firm would, of course, be disqualified if the |awer had
participated as a judge. See DISTRICT OF COLUMBIA COURT OF
APPEALS RULES OF PROFESSIONAL CONDUCT, Rule 1.11 (b)(1991).
In the final analysis, it is judges and not |aw clerks who
deci de cases, and disqualification should be avoided if
nore nodest neasures, eg. rigorous supervision of the |aw
clerk’s work, will effectively avoid both inpropriety and
t he appearance thereof.

Qur Comm ttee has surveyed avail abl e Advi sory Opi nions
on this subject and has been in contact wth our

counterparts in several other jurisdictions. Surprisingly,



there appears to be conparatively little applicable
precedent, although the Committee on Codes of Conduct of
the Judicial Conference of the United States has twce
addressed issues relevant to our inquiry.

In Advisory Opinion No. 74 (Cct. 26, 1984), the federal
Comm ttee concluded that if an offer of enploynment has been
extended to the law clerk and has been or may be accepted,
then, in order to avoid the appearance of inpropriety, the
law clerk is to have “no involvenment whatsoever in pending
matters handled by the prospective enployer.” In Advisory
Opinion No. 81 ( Sept. 14, 1987), the federal Conmittee applied
essentially the same rule where the prospective enployer
was the United States Attorney. Qbserving that
participation of the law clerk in a pending case “nmay
reasonably create an appearance of inpropriety and a cause
for concern on the part of opposing counsel,” the Commttee
stated that “[t]he judge should isolate the |law clerk from
cases in which the United States Attorney’s Ofice
appears.”

This federal approach is not universally followed.?

Qur Commttee was informally advised by a representative of

YInteresti ngly, the federal Committee expressed the view in Advisory Opinion
No. 38 (Aug. 1, 1974) that a judge whose son had accepted a position with
the United States Attorney's Ofice was not disqualified from hearing
cases in which that Ofice was representing the United States. The
Conmittee enphasized that the United States Attorney's O fice is not a



the Advisory Committee on Extra-Judicial Activities in an
eastern Sate that, in contrast with federal Advisory Opinion No.
81, that State’s judges treat a law clerk’s prospective
enpl oynment with the prosecutor or public def ender
differently from the clerk’s potential association with a
law firm There is an absolute prohibition against
assigning a law clerk to work on any matter handled by a
firmfromwhich the clerk has received and has accepted, or
may accept, an offer of enploynent. That policy does not
apply, however, to proffered enploynent by the prosecutor
or the public defender. According to the State Conmttee,
there has to be “a balancing of the danage to the judges’
public image with the need to admnister justice,” and
practical considerations have apparently prevail ed.

In light of the considerations discussed above, our
Conmttee has drafted guidelines which largely speak for
t hensel ves. Qur Committee wishes to invite the reader’s
attention to three specific areas in which nore than one
alternative was considered, and to explain the reasons for

our Commttee’'s choice.

law firm that it represents the public interest, and that under these
circunstances it would be unreasonable to question the judge's
inmpartiality.



1. The event precipitating precautionary neasures.

I n Advisory Opinion No. 74, supra, as we have noted, the
f eder al Comm ttee concl uded t hat t he need for
disqualification arises “whenever an offer of enploynent
has been extended to the law clerk and either has been, or
may be, accepted by the law clerk.” The federal Comittee
was  of the opinion that “the occasion for these
precautionary neasures does not arise nerely because the
| aw clerk has submtted an application for enploynent,” but
recognized that in some cases “the judge may feel it
advisable to take these precautionary neasures even at a
prelimnary stage of the enploynent discussions.”

Any incentive on the part of the law clerk to attenpt
to act favorably towards the prospective enployer m ght
reasonably be viewed as being at |east as strong during
active negotiations for enploynent as it would be after an
offer has been made and accepted. Accordingly, our
Committee determ ned that the precipitating event should be
an offer of an enploynent interview or an offer of
enpl oynment, whi chever comes first.

2. Treatnent of high-volunme litigators.

As noted in the preceding discussion, the federal

Committee treats the United States Attorney’s Ofice (and




presumabl y ot her hi gh- vol une litigators) as
i ndi stinguishable from a prospective private enployer for
purposes of |aw clerk disqualification. The eastern State
as to which we received information, on the other hand,
follows a |ess exacting approach. There is also sone
recognition in the case law that, for purposes of judicia

disqualification, the United States Attorney’'s Ofice is
not a conventional law firm United Satesv. Zagari, 419 F. Supp.
494, 505 (N.D. Cal. 1976); <Scott, supra, 559 A . 2d. at 764 n.7
(concurring opinion); seealso Advisory Opinion No. 38, cited supra not e
1.

Because the federal policy would inpose a very heavy
burden on the District’s judicial officers, and because
|l ess drastic measures wll in our view achieve both
inpartiality in fact and the appearance thereof, our
Comm ttee has proposed that we adhere to the nore noderate
approach which is wutilized in the weastern State. W
enphasi ze, however, that if this policy is adopted, each
judge wll have the obligation to beconme and renmain
apprised of his or her law clerk’s job search activities,
and to renove the law clerk fromany case in which there is
reason to believe that the clerk’s inpartiality, in any

measure, has been or may be conprom sed or inpaired.



3. Selection of Ilitigators eligible for the “hiqgh
vol une” exception

Qur Conmittee considered including in the exception
for high volume litigators other public or quasi-public
agencies (eg. the Legal A d Society, Neighborhood Legal
Services, other federal or District of Colunbia agencies,
Bar Counsel, etc.), as well as private law firnms which
engage in a high volume of litigation before the District
of Colunbia courts. W determned to exclude, all but the
identified i nstitutional litigants, concl udi ng t hat
application of the basic disqualification rule to all other
prospective enployers would not sufficiently inpair the
work of the District of Colunbia courts to warrant any
further exception. The proposal to exenpt the United
States Attorney, the Corporation Counsel, and the Public
Def ender Service was in substantial part based on a virtual
“rule of necessity” which is sinply not applicable to other

agenci es or enployers, public or private.



GUIDELINES'
(Decenber 18, 1991)

A. CGeneral Considerations

1. During the clerkship, a judicial law clerk may seek
and obtain enploynent to comrence after the conpletion of
the clerkship, provided that the clerk and the judge abide
by the restrictions set forth below The purpose of these
restrictions is to maintain the inpartiality of the court
and to avoid any appearance of inpropriety.

2. Alaw clerk has an obligation to apprise the judge
that he or she is seeking future enploynent and to inform
the judge of the identities of prospective enployers, as
further described in section (B) (1) of this policy.

3. A judge has an obligation to ensure that the |aw
clerk’s interactions wth prospective enployers do not
affect the inpartiality of the court and do not create an
appearance of inpropriety. The judge is required to becone
and remain informed regarding the clerk’s job search, to
supervise the work of the law clerk and, if necessary, to
exclude the <clerk from matters involving prospective
enpl oyers, as described in sections (B), (C, and (D) of

this Policy.

* These guidelines apply to law clerks for judges of the District of

Col umbia Court of Appeals, for judges of the Superior Court of the
District of Colunbia, and for Hearing Conmi ssioners.
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B. Wien Policy Applies

1. No obligation to notify the judge or to take other
precautionary neasures arises nerely because the |law clerk
has submtted an application for enploynent, or because a
prospective enployer has requested additional witten
information from the clerk. The clerk’s obligation to
informthe judge of the identity of a prospective enployer
ari ses when that prospective enployer notifies the clerk
that the clerk has been invited to an enpl oynment interview,
or has been offered a position w thout an interview being
requi red, provided, however, that no obligation to inform
the judge or to take other precautionary neasures arises if
the clerk has declined the interview or rejected the offer.
The clerk is required to inform the judge of the identity
of a prospective enployer only if that prospective enpl oyer
has or may have a matter pending before the judge.

2. The judge's responsibilities pursuant to these
gui delines arise when the judge knows or should know that
the clerk has been invited to an interview by a prospective
enpl oyer and has not declined the invitation, or that the
clerk has received an offer of enploynent which the clerk

has not rejected.
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C. General Disqualification

Except as provided in Part D, when a law clerk has
been invited to an enploynent interview, or has been
of fered future enploynment by a prospective enployer and the
clerk has not declined the interview or rejected the offer
of enploynent, the law clerk shall be excluded from working
on any matters pending before the judge in which the
prospective enployer is a party, counsel, oramicuscuriae.

D. Exception for Hi gh Volune Litigators

The general disqualification in Part C shall not apply
where the law clerk has applied for or secured enploynent
wth the United States Attorney for the District of
Col unmbia, the Corporation Counsel, or the Public Defender
Service. Were enploynent has been sought or secured wth
any of these three agencies, the law clerk may, in the
judge’ s discretion, continue to work on cases in which this
prospective enployer is a party, counsel or amicus curiae,
provi ded, however, that the judge shall closely supervise
the clerk and scrutinize the clerk’s work product to ensure
that no conscious or unconscious bias on the part of the
clerk has affected or may inpair the inpartiality of the

court.



ADVI SORY COWMM TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUMVBI A COURTS
ADVI SORY OPI NI ON No. 2
(April 23, 1992)

DISQUALIFICATION OF JUDGE BECAUSE OF PAST
EMPLOYMENT BY LAW ENFORCEMENT AGENCIES AND

SPOUSE'S PRESENT AFFILIATION WITH
MFTROPOLITAN POLICE DEPARTMENT
A judge of the Superior Court has requested a fornal
advi sory opinion addressing disqualification issues which have
been raised, and which she expects to be raised in the future,
as a result of her past and present association w th governnent
agencies, specifically the Metropolitan Police Departnent (MPD)
and the Ofice of the United States Attorney. In particular,
before being appointed to the Superior Court of the District of
Col unbi a, the judge served as a police officer with the MPD for
six and a half years, achieving the rank of sergeant; she then
served as an Assistant United States Attorney for the District
of Colunbia for sixteen years, for nuch of that tinme prosecuting
crimnal cases. Her husband is presently a Deputy Chief of
Police with the MPD. A salaried enployee, he has been the
Commandi ng O ficer of the First District, one of seven patro
districts in t he city, si nce February 1988. Hi s

responsibilities, as described in docunents submitted to us, are



set forth in the margin.! We are told that, although his duties
include disciplining personnel and nonitoring crinme trends in
the First District, he rarely becones involved personally in, or
acquires know edge of, individual cases. He has not testified
regularly in court for nore than fifteen years. ?

The judge has posed a series of questions which focused on
her assignnent at the tine to juvenile delinquency cases in the
Fam |y Division and |ikely future assignnments involving crimnal
cases in particular. These questions can be summarized as

foll ows:

1 As set forth in the police General Order which the judge has furnished us,
the duties and responsibilities of a Deputy Chief of Police consist of the
fol | owi ng:

a. Perform such duties as may be assigned by the
Chief of Police, and establish and maintain such
records of a police nature as may be directed by
t he Mayor or Chief of Police.

b. Assure that the laws and regul ati ons governing the
departnent are properly observed and enforced and
that discipline is maintained.

c. Advise the Chief of Police concerning all matters
of inportance and apprise himof conditions in the
organi zati onal el enments under their conmand.

d. Review and forward to the Chief of Police al
special reports and requests subnmitted by the
organi zati onal el enents under their command.

e. Be responsible for conplying with the provisions
of department al directives relative to their
posi tion.

2 Qur opinion is predicated upon these representations as to the spouse's
position and responsibilities. W necessarily offer no opinion about ethical



1. Because of her own prior experience as a police officer
and a crimnal prosecutor, should the judge recuse herself from
any case in which the conduct or credibility of |aw enforcenent
officers may be an issue? Mire particularly, should the judge
disqualify herself from any case involving a charge of assault
on a police officer?

2. Because of her spousal relationship, should the judge
recuse herself from any case

a. in which an MPD officer is expected to be a
Wi t ness;

b. in which an officer assigned to the First D strict
is expected to be a witness; or

c. which involves a crimnal charge of assault on a
police officer?

In each such case involving a police officer as potential
witness or victim the judge has in mnd situations where
neither she nor any famly nenber is acquainted personally wth
the officer. Where such acquai ntanceship exists, the judge
apparently intends to recuse herself automatically.?

W first set forth the general ethical principles that

govern our inquiry. They ae contained, in the first instance

i ssues that mght arise were his duties and relationships to officers under
his command different than as described to us.

3 W accordingly express no opinion whether recusal in such circumstances
woul d be ethically required.



in the ABA Code of Judicial Conduct (1972, as anended in 1982
and 1984) (hereafter 1972 Code). However, because this Conmttee
currently has under consideration whether to reconmend adoption,
in whole or in part, of the ABA Mdydel Code of Judicial Conduct
(1990) (hereafter 1990 Code), we shall also set forth the
standards contained in that Code.
A.
Canon 2 of the 1972 Code provides that "[a] judge should
avoid inpropriety and the appearance of inpropriety in all his

n 4

activities. The equal enphasis in this |anguage upon "the

appearance of inpropriety" denonstrates that the standard of
conduct is an objective one: Wuld a reasonabl e person know ng
all the circunstances question the judge's inpartiality? E.g., L.
Abr anson, Judicial Disqualification under Canon 3C of the Code of Judicial Conduct 16
(1986) (quoting E. Thode, Reporter’'s Notes of Code of Judicial Conduct 60
(1973)); Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 860-61
(1988); id. at 871, 872 (Rehnquist, C. J., dissenting); Scottv.United

Sates, 559 A.2d 745, 749 (D.C. 1989).°

4 The 1990 Code nmkes all pronoun references gender-neutral.

5> Qur court of appeals has had several occasions recently to apply the
standard of "the appearance of inpropriety" to conduct of individual judges.
InreJA, No. 89-1352 (D.C. Decenber 20, 1991); Beltonv. United States, 581 A. 2d 1205
(D.C. 1990); Scottv. United Sates, supra; Turman v. United States, 555 A. 2d 1037 (D.C. 1989)
(per curiam. The court has consistently applied an "objective" test for
eval uati ng appearances by enphasizing that the inquiry is how "'the average
person,' a fully inforned person,” or an "objective observer"” would view the
situation. Scott, 559 A.2d at 750, 754; Belton, 581 A . 2d at 1214 ("a hypotheti cal



More particularly, 1972 Canon 2B provides that "[a] judge
should not allow his famly, social, or other relationships to
influence his judicial conduct or judgnent." Canon 3 provides
broadly that "[a] judge should perform the duties of his office
inpartially and diligently," then sets forth (in section C
"Disqualification") specific instances in which "[a] judge
should disqualify hinmself" because "his inpartiality mght
reasonably be questioned.” As relevant to our present inquiry,
Canon 3C provi des:

(1) A judge should disqualify hinself
in a proceeding in which his inpartiality
m ght reasonably be questioned, including
but not limted to i nstances where:

(a) he has a personal bias or
prejudice concerning a party, or
per sonal knowl edge of di sput ed

evidentiary facts concerning the
pr oceedi ng;

* * * *
(c) he knows that he ... or
his spouse... as a financial

interest in the subject matter in
controversy or in a party to the

obj ective observer"). Hence, although individual Ilitigants -- including
crimnal defendants -- who appear before the judge are certainly anong the
cl ass of those who perceptions provide the benchmark for judging appearances,
there is no basis for creation of a sub-class of reasonable person or
obj ective observer defined -- for exanple -- as "objective" defendants in
crimnal cases. The "hypothetical objective observer" standard necessarily
means that we factor out those subjective perceptions particular to parties
before the judge about the fairness of the proceedings and partiality of the
tribunal .



proceedi ng, or any other interest
t hat coul d be substantially
affected by the outconme of the
pr oceedi ng;

(d) he or his spouse

(i) is a party to the
pr oceedi ng, or an of ficer,
director, or trustee of a party;

* * * *

(iii1) is known by the judge
to have an interest that could be
substantially affected by the
out come of the proceedi ng;

(iv) is to the judge's
know edge likely to be a mterial
witness in the proceeding....!["

[6] Canon 3E of the 1990 Code sinilarly provides that:

(1) A judge shall disqualify hinmself
or herself in a proceeding in which the
judge's inpartiality mght reasonably be
questioned, including but not limted to
i nstances where:

(a) the judge has personal bias or
prejudi ce concerning a party or a party's
| awyer, or personal know edge of disputed
evidentiary facts concerni ng t he
proceedi ng;

(c) the judge knows that he or she
...or the judge's spouse ... has an
economic interest in the subject matter in
controversy or in a party to the proceeding
or has any other nmre than de mnins
i nterest t hat coul d be substantially
af fected by the proceeding;

(d) t he j udge or t he judge's
spouse. ..

(i) is a party to the proceeding,
or an officer, director or trustee of a
party;



We begin by observing that if the judge, as a result either
of her own previous enploynent or of her husband' s enpl oynent,
has personal know edge of disputed evidentiary facts concerning
a proceeding to which she is assigned, she nust disqualify
herself. 1972 Canon 3C (1) (a). By its owns ternms, this
requi rement does not extend to personal know edge which the
judge's spouse, by virtue of his office, has acquired but which he
has not conveyed to the judge; in that instance, the judge could
have no basis on which to know whether recusal was required or
not required wunder this canon. The question nmay be asked,
however, whether the judge is obliged to inquire of her spouse
whet her he has personal know edge of disputed evidentiary facts
concerning a proceeding assigned to her. W think the answer to
this question is no, for tw reasons. First, the judge has

explained to us that her spouse, because of the level of his

* * * *

(iii) is known by the judge to
have a nore than de nminims interest that
could be substantially affected by the
proceedi ng;

(iv) is to the judge's know edge
likely to be a material wtness in the
proceedi ng.

This advisory opinion does not require us to express any view as to
differences in neaning between an "interest" (1972 Code) and a "de mnims
interest” (1990 Code) in the subject in controversy.



supervisory position, rarely beconmes involved in individual
cases or acquires personal know edge of them |In the vast
majority of cases, therefore, a duty on the judge's part to
i nqui re whether he possesses such know edge would likely yield
not hi ng. Second, we think a reasonable person, knowi ng the
spouse's position as a senior police official, would assune that
the spouse would exercise great circunmspection in discussing
with the judge his know edge of cases that possibly mght cone
before her, precisely to avoid disqualifications burdensone to
the court. In sum we do not believe that a reasonabl e person,
knowing all the ~circunstances, would inpute to the judge
personally any know edge that her spouse might have of facts
concerning a proceeding assigned to her. Therefore, she is under
no obligation routinely to inquire of her husband whether he has

such know edge.

W inquire next whether the judge's spouse should be
regarded as "an officer” of a "party” in any case in which the
District of Colunbia is a party to the proceeding, hence
requiring her disqualification under 1972 Canon 3C (1) (d) (i).
This issue may arise in regard to Famly Division petitions (eg.,
juvenile petitions alleging delinquency) and certain crimnal
prosecutions brought by the District of Colunbia, as well as in
civil proceedings in which the District of Colunbia is a party.

Canon 3C (1) (d) (i) equates a party with "an officer, director



or trustee of a party." Fromthis |anguage, it m ght be thought
that the drafters had in mnd an "officer"” of a private or
commercial entity, but there is authority that officials of
governnmental agencies are "officers” within the neaning of this
canon. E.g., Ethics Opinion of the Committee of the Kentucky Judiciary JE- 80; Ethics
Opinion of the Ethics Advisory Committee of the State of Washington, 8401; see Cuyahoga

County Board of Mental Retardation v. Association of Cuyahoga County Teachers of the

Trainable Retarded, 351 N. E. 2d 777 (Ohio
App. 1975). We shall assunme this is so.

Nevert hel ess, we do not believe that this canon, by itself,
requires the judge's disqualification in any case in which the
District of Colunbia is a party. The judge's spouse is a
sal ari ed Deputy Chief of the Metropolitan Police Departnent; as
such he is an "officer” of the police departnent, although a
hi gh-1level officer whose responsibilities involve departnental
pol i cy-making. The MPD itself is not a "party"” in proceedings in
the Superior Court; it is a departnent of the D strict of
Col unbi a governnent. In our view, the link between the office
and responsibilities of the judge's spouse and the District's
role as party in a proceeding is not close enough to deem him an

officer of a party within the neaning of the canon.’ We believe,

7 See, by contrast, Ethical Opinion of the Alabama Judicial Inquiry Commission 88-342 ( Canon 3C
(L) (d)(i) requires disqualification of judge from any proceeding in which
city is party either as prosecutor or party to civil case, where judge's
brother-in-law is nmenber of city council, "the governing body of the city").
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instead, that nore discrimnating answers to whether the judge's
inpartiality mght reasonably be questioned can be furnished by
inquiring -- under 1972 Canons 3C (1) (c¢) and (d) (iii) --
whet her the judge knows her spouse "to have an interest that
could be substantially affected by the outcone of the

proceedi ng. " 8

We turn therefore to that inquiry.
D.

Applying the standard of "an interest t hat could be
substantially affected" to the questions posed by the judge, we
conclude that the judge is under no categorical obligation to
disqualify herself from a case in which MPD officers testify.
From the fact alone that police officers testify in a proceeding
we do not think that, as a general rule, a reasonable person
would inpute to the judge's spouse an interest that could be
substantially affected by the outconme of the proceeding. It is
of course true, as Justice Jackson renarked many years ago, that
police officers are "engaged in the often conpetitive enterprise
of ferreting out crine." Johnson v. United Sates, 333 U. S. 10, 14
(1948). Hence it may be assunmed that the judge's spouse, as a
hi gh-1evel police official, has an interest in the successful

outcome (i.e., a trial Ileading to conviction) of crimnal

prosecutions in which guilt is sought to be established by the

8 The 1990 Code states that "know edge" or "knows" denotes "actual know edge
of the fact in question," but that "[a] person's know edge nay be inferred
from circumnstances. "
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testinmony of police officers. He nmay al so be assuned to have an
institutional interest in having subordinate police officers be
found credible by the trier of fact in crimnal cases. But, as a
general rule, we do not think a reasonable person would regard
this interest as "substantially affected" by the outcone of

particular crimnal or juvenile proceedings before the judge.

Certainly the spouse, as a salaried governnental official
has no financial interest that would be substantially affected
by the outconme of such proceedings. Nor do we believe it can
reasonably be asserted that his career advancenent would be
substantially affected by the outcone of the |limted nunber of
proceedi ngs involving police testinony over which the judge may
be expected to preside. As indicated, we are told that the
spouse's duties include nonitoring crinme trends and disciplining
personnel under his conmand; his job description, note 1, supra,
includes "[a]dvis[ing] the Chief of Police concerning all
matters of inportance and appris[ing] him of conditions in the
organi zati onal elenents under [the spouse's] command."” As a
general matter, it is altogether inprobable, in our view that
the spouse's performance of these duties would be substantially
affected by the outconme of proceedings, individually or in the
aggregate, over which the judge may be expected to preside.

W reach a different conclusion as to the question whether

the judge should recuse herself when officers testifying in the
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proceeding are assigned to the First District, commanded by the
judge's spouse. We are told by the judge that approximately 500
officers are assigned to the First District. Although that is a
| arge organi zation, we believe a reasonable, objective observer
woul d perceive the relationship between the commander of a
division and his officers to be necessarily closer and nore
personal than his relation to other MPD officers. That is true
even though we are told the spouse rarely beconmes personally
involved in or famliar with individual cases in the District.
The very notion of a "conmander” would suggest to a reasonable
person that the spouse has an interest in the courtroom
testinony of the persons he commands -- ie, ratification of that
testinony in the broad run of cases by the trier of fact -- that
m ght be substantially affected by the outcone of proceedings
before the judge in which those officers testify.® W therefore

are of the view that the judge should disqualify herself from

°In saying this, we do not inply in the least that we believe either the
judge or her spouse would harbor actual bias in favor of a given result in
such cases. The personal knowl edge of the character of the judge and her
spouse by nenbers of this comittee conpels precisely the opposite
conclusion. W are concerned here, however, wth what a hypothetical
reasonabl e person would perceive. Although that person is assumed to have
know edge of all the surrounding circunmstance, page 4, supra, we could not
reasonably extend that concept to include personal know edge of the judge and
her spouse such as conmittee nmenbers possess and which causes us to reject
the possibility of actual bias.
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any proceeding before her in which a First District officer is
schedul ed to testify.
E

The judge further asks whether the answer to the recusal
question should be different when the proceeding involves a
police officer not nerely as a witness, but as a victimor actor
in the events at issue in the proceeding. The fornmer instance
woul d include cases involving a charge of assaulting a police
officer, about which the judge has specifically asked our
opi nion. The second would include cases (presumably far nore
nunerous) in which an issue in the proceeding is whether, for
exanple, police officers violated the Fourth or Fifth Amendnents
in conducting a search and seizure or obtaining a confession
from an accused. W believe the distinction previously nmade
controls here as well. The judge should recuse herself in any
case in which the conduct of a First District officer is in
issue -- in the sense described of either victimor actor. But
as to MPD officers generally, the judge is under no general
obligation to disqualify herself. In those cases, for reasons
al ready discussed, we do not believe a reasonable person woul d
perceive that the judge's spouse has an interest that would be
substantially affected by the outcone of such proceedings
conducted before the judge. As explained earlier, of course, in

any such case where the judge or her spouse is personally
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acquainted with the officer(s) involved, the judge intends to

recuse herself. See page 3, supra. And whenever the judge has
personal know edge of disputed facts concerning, for exanple, a
particular assault on a police officer, Canon 3C (1) (a) wl

requi re her disqualification. See page 7, supra. But in our view,
the fact al one that conduct involving an MPD officer other than
a First District officer as victimor actor is at issue in the
proceedi ng does not justify a conclusion that the judge's spouse
has an interest that would be substantially affected by the

pr oceedi ng.

Nevert hel ess, there may be circunstances where this general
rule would not apply even as to MPD officers generally. If, for
exanple, a crimnal proceeding called into question a policy or
practice fornulated and adopted at the Departnent or Police
District level, then a reasonable person mght well conclude
that the judge's spouse had an interest that m ght be affected
by resolution of that challenge. Exanples (nmeant to be strictly
hypot hetical) mght be disputes over a general police policy
concerning the conduct of "roadbl ock” stops of notor vehicles
for license and registration inspection, or a standard police
procedure for video tape-recording (or not recording) statenents
by crimnal suspects in response to police interrogation. Wen
policies and practices such as these are placed directly at
issue in proceedings, the judge's relation to a senior police

official would require that she seriously consider disqualifying
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herself to avoid the appearance of partiality. For simlar
reasons, the judge may be required to disqualify herself from
any civil action against the District of Colunbia when the
conduct involved is that of police officers and the litigation

may concern issues of police training and supervision.'®

F.

Finally, we address the question of what duties of
di squalification the judge may have by virtue of her own past
enploynent as a police officer and an Assistant United States
Attorney. W have already noted that if the judge, by virtue of
her past enpl oynent, has personal knowl edge of disputed
evidentiary facts concerning a proceeding assigned to her, she
must disqualify herself. 1972 Canon 3C (1) (a). Beyond this,

there can be no general assunption that the judge "has a
personal bias or prejudice concerning a party,” id., nerely
because she was fornmerly a police officer and a prosecutor.
"Mere allegations based on a judge's background are insufficient
to suggest partiality toward the parties before [her]." Gregoryv.
United Sates, 393 A. 2d 132, 143 (D.C. 1978). For this reason, we are
satisfied that the judge's past enploynent as a police officer
no nore conmmands her general disqualification from cases in

whi ch police appear as witnesses (or are involved as actors or

“\\¢ have no occasion to address here, but nmerely advert to, the provisions
for remttal of disqualification contained in both the 1972 Code and the 1990
Code. See 1972 Code, Canon 3D; 1990 Code, Canon 3F. Furthernore, although we
do not discuss such situations here, we acknow edge that extraordinary
circunstances mmy arise where the «condition <calling for the judge's
disqualification is not foreseeable and countervailing considerations -- such
as avoiding the mstrial of a crimnal trial in progress -- nmmy dictate that
the judge should not recuse herself.
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victinms) than does her spouse's present affiliation with the
police departnent. Regarding the judge's recent enploynent as a
prosecuting attorney, 1972 Canon 3C (1)(b) generally requires a
judge to disqualify hinself from a mtter if "he served as
lawer in the matter in controversy, or a |lawer wth whom he
previously practiced |aw served during such association as a

| awyer concerning the natter.... However, the commentary to

this canon states:

A lawer in a governnental agency
does not necessarily have an
association wth other | awyers
enpl oyed by that agency within the
meaning of this subsection; a
judge fornmerly enployed by a
gover nnent al agency, however,
should disqualify hinself in a
proceeding if his inpartiality
m ght reasonably be questioned
because of such associ ation.

Thus, even as to matters that were pending before the Ofice of
the United states Attorney while the judge was enployed there
she nust recuse herself only (1) if she served as a lawer in
the mtter in controversy, or (2) --broadly -- if | her
inmpartiality mght reasonably be questioned because of her
former association with a |lawer who served as a |awer

concerning the matter.

1w note that a nunber of judges who were formerly prosecutors have found it
appropriate not to preside over cases pending in the prosecutor's office
while they were enployed there. The comm ttee does not nmean to di sapprove of
this practice.



ADVI SORY COWM TTEE ON JUDI CI AL CONDUCT
OF THE
DI STRI CT OF COLUMBI A COURTS

ADVI SORY OPI NI ON NO. 3
[June 25, 1992]

WHEN SENIOR JUDGES MAY ACT ASARBITRATORS

The Advisory Committee on Judicial Conduct  has
received a request from an Associ ate Judge of the Superior
Court for a formal opinion with respect to whether and
under what circunstances a judge who has been appointed as
a senior judge pursuant to D.C. Code § 11-504 (1989) and
who perforns judicial duties may act as a paid arbitrator
hired through a private arbitration organization. The
judge has also inquired whether the propriety of a senior
judge acting as an arbitrator would be affected (1) by
whet her the arbitration work is done in the District or in
another city; (2) by whether the arbitration cases involve
matters which mght eventually conme before Superior Court;
(3) by whether the senior judge has judicial nmatters under
advi senent at the tine he or she acts as an arbitrator or
vice-versa; and (4) by whether a senior judge has sat as a
judge during the sane week or nonth that he or she acts as
a private arbitrator. The Advisory Conmmttee has concl uded
that a senior judge may act as an arbitrator so long as he

or she does not do so at the same tine as performng



judicial duties, as discussed below, and so long as the
judge acts in accordance with the Canons of Judicial Ethics
applicable to retired judges.

Canon 5E of the 1972 Anerican Bar Association Code of
Judi cial Conduct (hereafter the "1972 Code"),! which with
m nor nodifications is currently in effect in the District
of Col unbi a, prohibits a judge from acting as an
arbitrator.? While no decision in this jurisdiction has
addressed the issue of judges acting as arbitrators,
judicial et hics deci si ons from other jurisdictions
articulate the following reasons for this prohibition: (1)
to ensure that a judge does not divert tinme from judicia
work to potentially better-paid arbitration work; (2) to
elimnate the possibility that judges would be placed in a
position of ruling on the correctness of their own

decisions; (3) to prevent the exploitation of the judicial

1 All Canons cited herein shall refer to Canons in the 1972 Code unl ess
specifically noted otherw se.

2 The exact |anguage reads, "A judge should not act as an arbitrator or
nmedi at or. " A footnote to this provision, reflecting an amendnent
adopted by the D.C. Joint Conmittee on Judicial Admnistration on
February 16, 1973, provides, "The prohibition against arbitration and
medi ati on in Canon 5E shall not be applicable to proceedi ngs authorized
by law in the Small Clains and Conciliation Branch of the Superior
Court." The prohibition against full-time judges acting as arbitrators
or mediators is also found in Canon 4F of the 1990 Anerican Bar
Associ ati on Mbdel Code of Judicial Conduct (hereafter the "1990 Code"),
which is currently being studied by this Conmittee and has not yet been
adopted in the District of Colunbia.



office in support of an award made by an arbitrator; and
(4) to avoid enbroiling a judge in social or political
controversies. See Arizona Suprene Court Judicial Ethics
Advisory Commttee (Qpinion No. 88-4, My 11, 1988);
Suprenme Court of Delaware Judicial Proprieties Conmttee
(Letter, Septenber 30, 1985).

The 1972 Code takes the position that part-tinme judges
and certain retired judges should be exenpted fromthe flat
prohi bition against acting as arbitrators. The |anguage
providing the exenption is found following Canon 7, in a
section entitled "Conpliance with the Code of Judicial
Conduct" (hereafter the "Conpliance Section"). Its approach
is to exenpt all part-tinme judges from the prohibition and
then to categorize certain retired judges as part-tine
j udges.

Specifically, Subsection A of the Conpliance Section

reads in relevant part: "A part-tinme judge: (1) is not
required to conply with Canon 5 ... E [which prohibits
judges from acting as arbitrators].” It defines a part-

time judge as "a judge who serves on a continuing or
periodic basis, but is permtted by law to devote tine to
sone other profession or occupation and whose conpensation

for that reason is less than that of a full-tinme judge."



Subsection C of the Conpliance Section distinguishes
between retired judges who receive the sane salary as a
full -time judge and are not permtted to act as
arbitrators, and retired judges who receive only a part of
the salary of a full-tine judge and are permtted to be
arbitrators. Specifically, it provides:

A retired judge who receives the sane
conpensation as a full-time judge on
the court from which he retired and is
eligible for recall to judicial service
should comply with all the provisions
of this Code except Canon 5G [ 3 but, he
should refrain from judicial service
during the period of an extra-judicial
appoi ntnment not sanctioned by Canon

5G [ 9]
Al other retired judges eligible for
recal | to judicial service should

comply with the provisions of this Code
governing part-tinme judges.

Thus, both the provisions for part-tine judges and the
provisions for retired judges recognize that the role of a

neutral arbitrator is a legitinmate and appropriate way for

® canon 5G provides that a judge should not accept extra-judicial

appointments "to a governmental committee, comm ssion, or other
position that is concerned with issues of fact or policy on matters
other than the inprovenent of the law, the legal system or the
adm nistration of justice."

* Canon 5G permts judges to represent their "country, state, or
locality on cerenmpnial occasions or in connection with historical,
educational, and cultural activities.



a judge who does not receive a full salary to suppl ement

his or her incone.®

> The 1990 Code provides that a retired judge "who by law is not

permtted to practice law' is not required to conmply with Canon A4F,
prohibiting a judge from acting as an arbitrator or nediator, "except
whi le serving as a judge." See 1990 Code, Application Section,
Subsection B(1l) (Retired Judge Subject to Recall). Retired judges who
are permtted to practice |law have no restrictions on their freedomto

act as arbitrators. See 1990 Code, Application Section C(1)(b)
(Continuing Part-time Judge). Seealso 1990 Code, Term nol ogy: Conti nuing
part-tinme judges” and "Periodic part-time judges." Thus, wunder the

1990 Code, whether our senior judges can act as arbitrators turns on
whet her they are permitted to practice | aw.

This Committee can find no law, regulation, or provision in our
current Code of Judicial Conduct which prohibits our senior judges from
practicing law. Indeed, the 1972 Code in its Conpliance Section
partially exenpts retired judges who do not receive conpensation equal
to a full-tine judge from Canon 5F s prohibition against judges
practicing |aw Instead, it provides that a retired judge who is
deened a part-tinme judge

should not practice law in the court on which
he serves or in any court subject to the
appellate jurisdiction of the court on which he
serves, or act as a lawer in a proceeding in
whi ch he has served as a judge or in any other
proceedi ng rel ated thereto.

Thus, so long as they do not practice in the Superior Court and the
D.C. Court of Appeals, it would appear that our senior judges are
permtted to practice law under the Code. See also Al abana Judicial
Inquiry Commi ssion (Opinion No. 89-354, February 28, 1989); South
Carolina Advisory Conmittee on Standards of Judicial Conduct (Opinion
No. 6-1985, August 14, 1985) (both concludi nq, based on state codes of
judicial conduct modeled on the 1972 Code, that retired judges subject
to recall my lawful Iy practice |aw); and Georgia Judicial
Qualifications Commi ssion (Opinion No. 107, February 8, 1988); Indiana
Conmi ssion on Judicial Qualifications (Letter, Decenber 8, 1983); and
Loui siana Suprene Court Committee on Judicial Ethics (Opinion No. 26,
February 3, 1976) (all concluding, based on state codes of judicial
conduct nodeled on the 1972 Code, that part-tinme judges may lawfully
practice law).

VWil e our senior judges would appear to fall into the category of
retired judges who are authorized to practice |law and therefore have no
restrictions on their ability to act as arbitrators under the 1990
Code, the confusing series of categories in the 1990 Code for part-tine

judges and retired judges leaves this open to question. Mor eover, the
exi stence of this confusion raises the possibility that this |anguage
should not be adopted here in the District of Colunbia. In any event,

it is not clear that any inportant distinction exists in this



Judges of the District of Colunbia Courts do not
retire at full pay. A judge who retires at the earliest
possi ble time -- when he or she has served for ten years
and has reached the age of fifty-five -- receives only
twenty-eight and one-third percent of the salary he or she
was paid imrediately prior to the date of retirenent. See
D.C. Code §§ 11-1562(a), 1562(b)(2), 1564(a)(1989).  The
maxi mum retirenent salary of a District of Colunbia judge
is eighty-percent of that salary. See D.C. Code § 11-1564
(a). Since by law senior judges in the District of
Col unbia do not receive the sane conpensation as full-tine
judges, they fall within the 1972 Code provisions governing
part-time judges.® Accordingly; the prohibition against

acting as an arbitrator does not apply to senior judges of

jurisdiction between being able to act as an arbitrator at any tine and
bei ng able to act as an arbitrator except while serving as a judge. See
di scussion, infra at 10-11

6 There could, conceivably, be an argunent that a senior judge whose
judicial work, when combined with retirement incone from the court,

provi ded conpensation sufficient to bring his or her total incone up to
that of an active judge is not a part-tine judge. Such a construction
of the provision would be nearly inpossible to admnister, since the
seni or judge nmight well not know how often he or she would sit until a
fiscal year concluded. Moreover, the exenptions from the various
Canons for part-time judges include nore than just Canon 5E relating to
arbitration and nediation. They also apply to Canon 5C(2) on financi al
and busi ness dealings, 5D on fiduciary activities, 5F on the practice
of law, 5G on extra-judicial appointnents, and Canon 6C on public
reports. It would be extremely unwi eldy to have these different rules
applying to senior judges depending upon the anmount of extra-judicial
conpensation they had made thus far in a year or were projected to nmake
a year.



the District of Columbia Courts.’

In response to the further questions raised by our
i nqui ring coll eague, however, the Commttee has considered
whet her the Canons inpose other restrictions on a senior
judge's freedomto act as an arbitrator. In exam ning that
issue, the Conmittee has recognized that the role of a
neutral arbitrator is sinmilar to the role of a judge.® It
has al so recogni zed that budgetary limtations in D strict
of Colunbia may nean that fromtinme to tinme funds w 11 not
be avai lable for senior judges to supplenent their
retirenment salaries by part-tine judicial work. Finally,
and perhaps nost significantly, it has recognized the
i nval uable functions perfornmed by senior judges of the
Superior Court and the Court of Appeals in assisting with
the snmooth and efficient operations of those courts and,

accordi ngly, the inportance of not unnecessarily deterring

7 See also Al abama Judicial Inquiry Conmission (Opinion No. 90-392, April
3, 1990); Texas Judicial Ethics Conmittee (Opinion No. 124, Septenber
19, 1988); Texas Judicial Ethics Comrittee (Opinion No. 99, July 23,
1987); Al abama Judicial Inquiry Comr ssion (Opinion No. 86-254, Mrch
3, 1986); Florida Comrittee on Standards of Conduct Governing Judges
(Opinion No. 85/3, March 12, 1985) (all concluding, based on state
codes of judicial conduct nodeled on the 1972 Code, that retired judges
may |lawfully act as arbitrators).

8 There are, of course, certain differences between arbitrators and

j udges. Arbitrators, while neutral, are paid by the parties and have
obligations solely to the parties. Judges, who are also neutral, are
paid by the public and have obligations to the public interest and the
system of justice which nay go beyond the interests of the parties. 1In
the usual case, however, the simlarities between judges and

arbitrators woul d appear to outweigh their differences.



senior judges from performng that role. In addition to
their pre-scheduled part-tinme service, which covers
vacations of full-time judges, assignnments not otherw se
staffed, and the handling of overflow cases, they are
regul arly asked to help on short notice because of i1l ness
or famly energencies of full-tine judges or during periods
when vacanci es have not been filled. They sit on the Court
of Appeals and in every division of the Superior Court,
handli ng conplex, lengthy matters as well as short matters.
| ndeed, w thout the services of senior judges, there would
be times when active® trial judges would be forced to handl e
multi ple assignnments, with resulting delays and backl ogs in
the court system

Having reviewed the Canons applicable to senior
j udges, the Commttee has found nothing therein to suggest
that senior judges cannot serve both as arbitrators and as
judges in the same jurisdiction. Thus, the Conmttee
concludes that the judge making inquiry here need not
confine his arbitration work to the other city in which he
w 11 1ive. Nonet heless, there are ethical restraints

within the 1972 Code that a senior judge who sits part-tine

® As used in this jurisdiction, the term "active" judge denotes a full-
time, non-retired judge.



as a judge and part-tine as an arbitrator needs to take
i nto account .

Canon 2A, for exanple, which requires judges to act
"at all tinmes in a manner that pronotes public confidence
in the integrity and inpartiality of the judiciary," is
fully applicable to all senior judges, as well as to active
j udges. This ethical principle would preclude a senior
judge from ever acting in a judicial capacity to review a
matter he or she had ruled on as an arbitrator. It would
al so preclude a senior judge from conducting an arbitration
in the courthouse or from wusing court enployees or
expendi ng court resources for arbitration work.

Canon 2B, also applicable to both senior and active
j udges, cautions against "lend[ing] the prestige of [the
judiciall] office to advance the private interests of

"1l The Conmmittee has considered whether this would

ot hers.
preclude a senior judge from handling any matters as an
arbitrator which mght eventually come before the Superior
Court on a motion to confirm nodify or vacate the
arbitration award. Se D.C. Code 8§ 16-4310, 4312 (1989).

The rationale for precluding a senior judge from handling

such arbitration matters would be that the prestige of the

0 This language is also found in Canon 2A of the 1990 Code.

1 This language is also found in Canon 2B of the 1990 Code.
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senior judge mnmght cause his or her award to be given
particular weight and advance the private interests of the
W nni ng party.

The Conmittee has concluded, however, that this is too
broad a reading of Canon 2B and gives insufficient
recognition to the inpartiality which judges are routinely
cal l ed upon to exercise. It is not uncommon for judges to
revi ew deci sions made by present or former coll eagues. The
D.C. Code explicitly provides that Superior Court judges
may be tenporarily assigned to serve on the Court of
Appeal s and that Court of Appeals judges can be tenporarily
assigned to serve on the Superior Court. See D.C. Code 8§
11-707 (1989). Such assignments are likely to entail
review by the designated Superior Court judge of decisions
made by colleagues and review by the Court of Appeals
judges of decisions nmade by the designated Court of Appeals
col | eague. These provisions are based on the assunption
that the reviewng judges will be capable of inpartially
reviewing the decisions of their colleagues w thout giving
t hose deci si ons undue wei ght. Judges who were unable to do
so because of a close personal relationship or other reason
woul d be obligated to recuse thenselves. See Canon 3C(1)
(a). Thus, the Conmmittee concludes that Canon 2B's

prohi bition against "lend[ing] the prestige of [the
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judicial) office to advance the private interests of
ot hers" does not foreclose a senior judge from handling
arbitration nmatters which would Ilater be reviewed by
another judge in Superior Court or the Court of Appeals.
Moreover, since the parties to an arbitration have the
power to reject potential arbitrators, a party concerned
about this issue ordinarily could block the judge from
acting as the arbitrator.

The Canon 2B prohibition against judges 1lending the
prestige of their office to advance the private interests
of others would suggest that senior judges should nonitor
the types of advertising done by the private arbitration
organi zation to nake certain that such advertising does not
i nappropriately exploit their judicial background. This
would not, of course, require that the organization refrain
from nentioning as a basic biographical fact a senior
judge's prior judicial experience, so long as Dbasic
bi ographi cal information is given about other non-judici al
arbitrators on the organi zation's roster.

Canon 3A(5), also applicable to both senior and active
j udges, provides that "[a] judge should dispose pronptly of

nl2

the business of the court. The Commentary stresses the

need for judges to devote adequate time to their judicial
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duti es. Thus, a senior judge who perfornms at different
times both the roles of arbitrator and of judge should take
particular care to ensure that his or her arbitration
duties do not interfere with the ability to dispose
pronptly of matters which are before the judge in a
judicial capacity.

The Committee has considered whether senior judges are
ethically precluded from handling arbitration matters while
they have judicial matters under advisenent. The Committee
has concluded that the answer is no. Canon 3A(5)'s general
requi renent that judges pronptly dispose of the business of
the court is adequate to prevent arbitration cases from
recei ving undue priority over outstanding judicial matters.
In reaching this conclusion, the Comittee notes that
judicial matters remain under advisenent for a variety of
reasons totally beyond the control of a judge. A trial
judge, for exanple, may have conpleted a trial but be
awai ti ng the subm ssion of proposed findings of fact, |egal
menor anda, the preparation of a transcript, or a suppl enent
to the record. An appellate judge may have circulated a
draft opinion and be waiting for his or her colleagues to

provide their input.

2Simlar language is found in Canon 3B of the 1990 Code.
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A rigid policy precluding work as an arbitrator when a
matter is under advisenment could result in the under
utilization of the talents of senior judges, who would be
notivated to handle only the nobst mnisterial matters if
willing to sit at all. Further, it could upset the bal ance
between the pronpt disposition of matters and the carefu
di sposition of matters by closing off the opportunity to
act as an arbitrator so long as any matter renained under
advi senent . Not hing in the 1972 Code requires inposition
of such a rule.

Canons 2A, 2B and 3A(5), however, require that senior
j udges put sone degree of separation between their judicial
duties and their arbitration work. Senior judges are paid
for their services on a per diembasis. During normal work
hours, when a senior judge is being paid to perform
judicial duties, a senior judge should not work on
arbitration matters. To do so woul d be inproper because of
the conflict resulting fromgiving time to privately paid
arbitration work while being paid for public judicial work.
It could also conflict with the requirenent of pronptly
di sposi ng of the business of the court.

The Comm ttee has considered whether there should be a
hi at us of sone days or weeks between working as a judge and

working as an arbitrator. Were a specified tine period
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requi red between performance of judicial duties and working
as an arbitrator, however, a judge could find hinself or
herself unable to assist the court on short notice because
of recent arbitration work. Alternatively, a date |ong-
schedul ed for arbitration mght need to be noved because a
trial lasted |onger than predicted. Such a requirenent
would be difficult to admnister and would result in
senior judges who w shed to supplenment their incones as
arbitrators being hesitant to sit as senior judges. The
Comm ttee concludes that the provisions of the 1972 Code do
not require such a hiatus.

Nonet hel ess, the Commttee notes that there could cone
a point where it would be difficult to maintain either the
public perception or the private reality of arbitration
work and judicial work being handled separately. Wher e,
for exanple, the two different roles were consistently
alternated on a daily Dbasis, guestions would arise
concerning whether the judge was devoting tine to
arbitration matters on days he or she was paid for judicial
service and whether the tine spent on arbitration matters
interfered with the judge's conscientious performance of
his or her judicial duties. While the Commttee does not
suggest that a rigid rule is necessary, it may often be

appropriate for the judge to carve out blocks of tine



15

during which he or she would perform only judicial
functions or only arbitration work.

In sum the Commttee has concluded that senior judges
may act as arbitrators. They nust not do so, however, at
the sane tine they are being paid to sit as judges; they
must not do so on court property or by wusing court
personnel or expending court resources; and, of course,

they must not review their own deci sions.

13 see also Al abarma Judi ci al I nquiry Conmi ssion (Opinion No. 90-392, April
3, 1990), concluding that a retired judge who sits full-time should be
subject to the sane ethical restrictions as a full-time non-retired
judge, including the prohibition against acting as an arbitrator.




ADVI SORY COW TTEE ON JUDI Cl AL CONDUCT
OF THE DI STRI CT OF COLUMBI A COURTS
ADVI SORY OPI NI ON NO. 4
(February 22, 1994)

CRITERIA GOVERNING A JUDGE'S ACCEPTANCE OF AN INVITATION TOATTEND A
BAR-RELATED FUNCTION SPONSORED BY A SPECIALTY BAR ASSOCIATION

Several judges of the Superior Court have requested a
formal advisory opinion of criteria governing a judge's
acceptance of an invitation to attend a bar-related
function sponsored by a specialty bar association.? Qur
approach to the issue initially led us to catal ogue the
nunber and types of bar-related organizations operating
within the District of Colunbia which m ght sponsor purely
soci al or educational prograns for nenbers of the bench and
bar . That prelimnary survey convinced us that the sheer
number of such potential sponsoring organizations was SO
large, and the publicly declared organizational m ssions
and menbershi ps of such organi zati ons were so diverse, that

it wuld be futile to attenpt to develop a blanket rule

1 Specialty bar associations are associations of |awers who, in the
main, represent a particular class of clients (eg, plaintiffs or
def endants) or engage a specialized practice (eg., comunications) or
reflect a particular group of |awers (eg., |l egal services, wonen, racial

mnorities). We di sti ngui sh specialty bar associ ati ons from
associations, such as the wunified District of Colunbia Bar or a
prof essi on-wi de private bar association, whose nenbers reflect all, or

many different, segnents of the bar and represent all sides of various
i ssues confronting the profession.



with regard to judicial attendance at all specialty bar-
related functions. In fact, it is not always clear whether
the group <can properly be characterized as a Dbar
association or is, nore broadly, sinply an organization of
| awyers for one or nore purposes.

Accordingly, our opinion seeks to identify factors and
ci rcunst ances whi ch t he j udge shoul d consi der in
determ ning whether his or her attendance at a function of
a specialty bar association or other |awyers' organization
mght <create in the public's mnd a reasonably held
perception that the judge is pronoting the public policy
goals or the regularly advanced litigative positions of the
host organization. The individual judge, therefore, wll
have to exercise sound discretion by evaluating and
applying these factors and meki ng appropriate decisions on
a case by case basis.

Qur focus begins with the appearance of inpropriety
standard enbodied in Canon 2 of the 1972 Code of Judicia
Conduct (hereinafter 1972 Code) presently in effect in this
jurisdiction. Section B of Canon 2 in relevant part
states: "[a] judge should not lend the prestige of judicial
office to advance the private interests of the judge or
others; nor should the judge convey or permt others to

convey the inpression that they are in a special position



to influence the judge." Section A of Canon 2 nandates that
"(a) judge should... act at all tinmes in a mnner that
pronotes confidence in the integrity and inpartiality of
the judiciary.”

Li kewi se, Canon 2, Section B of the proposed ABA 1990
Model Code of Judicial Conduct (hereinafter 1990 Code) in
relevant part states: "[a] judge shall not Ilend the
prestige of judicial office to advance the private
interests of the judge or others; nor shall a judge convey
or permt others to convey the inpression that they are in
a special position to influence the judge...." Section A of
Canon 2 of the 1990 Code provides that "[a] judge shall
respect and conply with the law and shall act at all tines
in a manner that pronotes public confidence in the

integrity and inpartiality of the judiciary.”

While both the 1972 and 1990 Codes permt judges to
accept an invitation to attend a bar-related function or
activity devoted to the inprovenent of the law, the | egal

system or the administration of justice,? the controlling

2 canon 4 (A) of the 1972: Code states: "[a] judge may speak, wite,
| ecture, teach and participate in other activities concerning the |aw,
the |l egal system and the administration of justice."™ Canon 4D (5) (A
of the 1990 Model Code in relevant part reads: "[a] judge shall not
accept, and shall urge menbers of the judge's fanmly residing in the
judge's household, not to accept a gift, bequest, favor or loan from
anyone except for; a gift incident to a public testinonial, books, tapes
and other resource materials supplied by publishers on a conplinentary
basis for official use, or an invitation to the judge and the judge's
spouse or guest to attend a bar-related function or an activity devoted
to the inprovenent of the law, the legal system or the adm nistration



appearance-of-inpropriety standard requires judges to be
sensitive to issues as they relate to a judge's extra-
judicial activities.® Specifically, Section 4 A (1) of the
1990 Code in relevant part states that "[a] judge shall
conduct all of the judge's extra-judicial activities so
they do not cast reasonable doubt on the judge's capacity
to act inpartially as a judge."

W now turn to an identification of some of the
factors and circunmstances which judges should consider to
determ ne whether their attendance at a function of a
specialty bar association or other [|awers' organization
m ght create an appearance of partiality.?

First, a judge should not attend a function sponsored

by a bar association or other |awers' organization that is

currently engaged as a body in litigation before the judge.

of justice."

3 See Federal Advisory Committee on Codes of [Judicial] Conduct, Revised
Advisory Opinion No. 17 (while affirming the propriety of a judge's
acceptance of an invitation to an annual bar association dinner,
cautions that the "[a]ppearance of inpropriety might arise...if the
hospitality was extended by |awer organizations identified with a
particul ar viewpoint regularly advanced in litigation.")

4 An appearance of inpropriety may arise even though no actual
i mpropriety or influence upon a judge may exist. This is so because an
appearance of inmpropriety is determined from all the facts and
ci rcunstances, even those beyond the judge's control, and because the
situation is viewed from the perspective of an objective observer. See
Liljebergv. Health Servs. Acquisition Corp., 486 U.S. 847, 861 (1988).



Second, there is potential for an appearance of
partiality when the sponsoring organization pays for the
j udge' s attendance.

Third, the judge should consider the nature and format
of the forum |If the purpose is educational and the judge
pays to attend, there is less likely to be an appearance
pr obl em If the sponsoring organization Ilimts the
audience to its nenbership and does not allow for the
presentation of conpeti ng Vi ewpoi nt s, t he judge's
attendance poses an increased risk of apparent inpropriety.

Fourth, the judge should consider the nature of the
host organi zation. The further a specialty bar association
or ot her | awyers' or gani zati on departs in its
characteristics from those of the wunified D strict of
Colunmbia Bar, that 1is, the nore oriented it is to
particular issues or to the interests of a certain class of
clients, the nore the judge' s attendance may objectively be
perceived as an inproper identification with those issues
and interests. It goes without saying that, if there is a
case of substantial iinportance before the court on which
the judge sits, and the host organization has taken a
public stance on issues to be litigated in that case, the
judge should reflect very carefully before attending the

activity.



Finally, consideration of whether the organization is
private or governnmental and, if private, whether for-profit
or non-profit, should help guide the judge in determ ning
whether to attend, keeping in mnd that a non-profit, as
well as for-profit, organization can be financed by speci al
interests that may dictate the agenda.

We conclude that a judge may accept an invitation to
attend functions sponsored by a specialty bar association
or other |awers' or gani zat i on, provided the judge's
attendance would not <create in the public's mnd a
reasonably held perception that the judge is pronoting the

public policy goals or the regularly advanced litigative

posi tions of the host organization.



ADVI SCRY COWM TTEE ON JUDI CI AL CONDUCT
OF THE
DI STRICT OP COLUMBI A COURTS

ADVI SORY CPINION NO. 5
[ January 27, 1995]

WHETHER DISQUALIFICATION OF JUDGE FROM CRIMINAL MATTERS
PROSECUTED BY THE UNITED STATESATTORNEY'S OFFICE
ISNECESSARY BECAUSE OF JUDGE'SPAST
EMPLOYMENT WITH THE DEPARTMENT OF JUSTICE

A senior judge of the Superior Court who has resuned
sitting has requested a formal advisory opinion about
whet her he nmust recuse hinself from handling crimnal
matters prosecuted by the United States Atorney's Ofice
for the District of Colunbia if the offense formng the
basis of prosecution is alleged to have occurred on a date
when he was an inactive senior judge enployed by the
Departnment of Justi ce.

The judge who 1is inquiring has been a Special
Assistant to the Attorney General, an Associate Deputy
Attorney Ceneral and a Deputy Associate Deputy Associate
Attorney Ceneral. In those positions, he has been
responsible for Departnent-wide oversight of the debt
collection activities of the Departnent of Justice,
particularly the collection of <civil and crimnal fines
i nposed by federal judges. He has worked with all ninety-

three United States Attorney's Ofices (USAGCs) on debt



collection matters. H's role, however, has been to act as
a liaison between the USAGCs and the Departnent and to train
USAO personnel with respect to debt collection litigation
and policies. He has not worked on individual cases or
directly supervised litigation. He has had little
i nvol venment of any kind with the USAO for the District of
Col unbi a. Because fines inposed and collected in the D. C
Superior Court go to local rather than federal prograns, he
has had no connection with debt collection issues arising
frommatters in Superior Court.

The Commttee concludes that the issue presented is
largely controlled by its Advisory Opinion No. 2, 120 Daily
Wash. L. Rptr. 1745 (August 17, 1992). In that opinion we
addressed the question of whether a judge who fornmerly had
been an Assistant United States Attorney in this
jurisdiction needed to disqualify herself from matters
pending in that Ofice while she was enployed there. W
concluded that disqualification was only necessary if
during her enploynment she had acquired personal know edge
of or served as a lawer in the matter in controversy, or
if her inpartiality m ght reasonably be questioned because
of her fornmer association with a |lawer who served as a
lawer in the matter in controversy. 120 Daily Wsh. L.

Rptr. at 1751. That conclusion appears equally applicable



here, particularly since the enploynent recited by the
inquiring judge in this instance is nore renoved from
matters pending in Superior Court than enploynent as an
Assistant United States Attorney.

Advi sory Opinion No. 2 was issued before the District
of Colunmbia Courts adopted, with revisions, the 1990 ABA
Mbdel Code of Judicial Conduct (1990 Code).! Thus, the 1972
ABA Mbdel Code of Judicial Conduct, as anmended in 1982 and
1984 (1972 Code), was in effect. For that reason, Advisory
Opinion No. 2 discussed the applicability of both the 1972
Code and the 1990 Code, which was actively under
consideration for adoption at that time. Because the 1990
Code, while adopted, is not yet in effect, we follow the
same procedure here.

Canon 2 of the 1990 Code, |ike Canon 2 of the 1972
Code, provides that "[a] judge shall avoid inpropriety and
the appearance of inpropriety in all of the judge's
activities." As stated in Advisory Opinion No. 2, "[T]he
standard of conduct is an objective one: Wuld a reasonabl e
person knowing all the circunstances question the judge's

inmpartiality?" 120 Daily Wash. L. Rptr. at 1749.

1 The 1990 Code has now been adopted by the Joint Committee on Judicial
Administration of the District of Colunbia Courts, effective June 1,
1995.



In answering the question of whether the inquiring
judge's inpartiality mght be questioned, the Conmmttee
|l ooks to Canon 3E(1)(a) of the 1990 Code, which is
substantively unchanged from Canon 3C(1l)(a) of the 1972
Code. It provides:

(1) A judge shall disqualify hinself or
herself in a proceeding in which the judge's
Inpartiality mght reasonably be questioned,
including but not limted to instances where:
(a) the judge has personal bias or
prejudice concerning a party or a
party's |lawer, or personal know edge
of di sput ed evi denti ary facts
concerni ng the proceeding;

Wth respect to “personal bias or prejudice concerning

a party or a party's lawer,” our Court of Appeals has

ruled that “[mere allegations based on a judge's

background are insufficient to suggest partiality toward

the parties before him” SeGeqory v. United States, 393

A .2d 132, 143 (D.C. 1978). Thus, as we concluded in
Advi sory Opinion No. 2, there is no presunption of bias or
prejudice sinply by virtue of the judge' s past enploynent.
120 Daily Wash. L. Rptr. at 1751.

As Canon 3C(1) (a) denonstrates, there is no question
that if the inquiring judge, by virtue of his past
enpl oynent at the Departnent of Justice, has "personal

knowl edge of disputed evidentiary facts,” then he nust

disqualify hinself. The inquiring judge nust take care to



insure that this is not the case. On the facts as
presented, however, it would appear unlikely that he wll

have personal know edge of disputed evidentiary facts.

Canon  3E(1) (b) of the 1990 Code, which is
substantively unchanged from Canon 3C(1) (b) of the 1972
Code, provides in relevant part that a judge should also

disqualify hinself or herself where:

(b) the judge served as a |awer in the
matter in controversy, or a lawer wth
whom the judge previously practiced |aw
served during such association as a
| awyer concerning the matter..

The facts given the Commttee indicate that the
inquiring judge would not |ikely have served as a | awyer in
any matter comng before him in Superior Court. On the
other hand, if all |awers enployed by the Departnent of
Justice, including those in the United States Attorney's
Ofice, are deened to “practice |aw together, the |anguage
of Canon 3E(1)(b) would suggest that disqualification would
be required.

The comentary to Canon 3E(1)(b), however, limts this
| anguage wth respect to judges fornerly enployed in
governnent. It states:

A lawer in a governnment agency does
not ordinarily have an association with
ot her lawers enployed by that agency
within the neaning of Section 3E(1)

(b); a judge fornmerly enployed by a
gover nnment agency, however, shoul d



disqualify himself or herself in a
proceeding if the judge's inpartiality
m ght reasonably be questioned because
of such associ ati on.
Thus, the nmere fact that lawers from the United States
Attorney's Ofice were enployed by the sane governnent

agency as the judge, that is, the Departnent of Justice,

would not alone be sufficient to require the inquiring
judge to disqualify hinself. See Advisory Opinion No. 2,

120 Daily Wash. L. Rptr. at 1751. Cf. United States V.

Zarqari, 419 F. Supp. 494, 505 (N.D. Cal. 1976).
The facts formng the basis of this inquiry are

di stingui shable from those analyzed in Scott v. United

States, 559 A.2d 745 (D.C. 1989). In Scott, the Court of
Appeal s concluded that, w thout the consent of a defendant,
a trial judge cannot handle a crimnal matter prosecuted by
the United States Attorney's Ofice while actively
negotiating for enploynent with the Justice Departnent's
Executive Ofice for United States Attorneys. [ The
enpl oynent sought by the trial judge involved "oversight
responsibility and policy guidance to the Debt Collection
Units in the United States Attorney's O fices.” 559 A 2d at
750.] The Court of Appeals concluded that “from the
perspective of ‘the average person,” a fully inforned

person m ght reasonably question whether the judge ‘could



decide the <case wth the requisite aloofness and
disinterest when he [was seeking] enploynment [in the
prosecutor's executive of fice in t he depart nent
prosecuting] the case.’” 559 A 2d at 750.

There is a significant difference, however, between a
judge who is seeking an enploynent position, where the
enployer is in a position to either confer or wthhold a
benefit, and a judge who has left an enploynent position
Once the judge is no longer in the role of applicant, the
rule providing that partiality cannot be presuned based on
a judge's background becones controlling.

In sum the Conmittee concludes that the inquiring
judge need not disqualify hinself from crimnal matters
where the offense charged was conmitted while he was
enployed by the Departnment of Justice wunless he has
personal know edge of material facts, he has served as a
lawer in the matter in controversy, or his inpartiality
m ght reasonabl y be guesti oned because of some
particul arized former association with a |lawer who served

as a | awer concerning the matter.



ADVI SORY COW TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUMBI A COURTS
ADVI SORY OPI NION No. 6
(Sept enber 15, 1995)

WHETHER A JUDGE OF THE SUPERIOR COURT MUST
DISQUALIFY HIMSELF FROM PRESIDING OVER CRIMINAL
MATTERS PROSECUTED BY THE OFFICE OF THE
UNITED STATESATTORNEY FOR THE DISTRICT OF COLUMBIA
BECAUSE THE SPOUSE OF THE JUDGE ISAN
ASSISTANT UNITED STATESATTORNEY
ASSIGNED TO THE SUPERIOR COURT
A judge of the Superior Court has requested an
advi sory opi nion concerning whether he nust recuse hinself
from presiding over crimnal matters prosecuted by the
Ofice of the United States Attorney because his spouse was
recently hired as an Assistant United States Attorney for
the District of Colunbia. At the time of the judge's
request, the spouse was expected to join the office
shortly. We understand that she has since begun work as an
Assistant United States Attorney, and that her duties wll
inevitably include the trial of cases in the Superior
Court. The judge intends to disqualify hinself from any
crimnal case in which, so far as can be ascertained, his
spouse has participated at any stage. We assune further,
since Assistant United States Attorneys comonly are

assigned to the calendar of a judge as part of two-or-nore-

menber "teanms," that the spouse will not be assigned to the



judge's "team and that, accordi ngly, no issue of
disqualification arising from this inmediate association
bet ween the spouse and another attorney who appears before
the judge will arise. Wth these exceptions, the judge's
inquiry relates to his obligation vel non to recuse hinself
from the entire body of crimnal cases prosecuted by the
United States in Superior Court.

In our opinion, the judge is under no general
obligation to disqualify hinself from participation in
these cases. O course, the circunmstances of individual
cases may dictate otherwise: for exanple, the judge's
spouse, although having had no involvenent in a case
i medi ately before the judge, may have taken part in a
related prosecution. 1In such cases, the judge's obligation
to avoid even the appearance of partiality may inpose on
him the duty to recuse. But, in general, we apprehend no
reason for inputing to the judge, even as a matter of
appearance, the status of advocate or partisan which his
spouse occupies by virtue of her position as Assistant

United states Attorney.!

! The spouse's position may fairly be termed partisan despite our
recognition that "[t]he United States Attorney is the representative
not of an ordinary party to a controversy, but of a sovereignty whose
obligation to govern inpartially is as conpelling as its obligation to
govern at all; and whose interest, therefore, in a criminal prosecution



The standards governing this inquiry are contained in
the Code of Judicial Conduct (1995), adopted by the Joint
Commttee on Judicial Admnistration of the D strict of
Col umbia Courts effective June 1, 1995.2 Canon 3 B. (1) of
the Code provides that "[a] judge shall hear and decide
matters assigned to the judge except those in which
disqualification is required" (enphasis added). Canon 3 E
in turn governs disqualification. It provides, in Canon 3
E. (1), that "[a] judge shall disqualify hinmself or herself
in a proceeding in which the judge's inpartiality m ght
reasonably be questioned, including but not Ilimted to
i nst ances” whi ch It t hen pr oceeds to illustrate.
Interpreting predecessor |anguage of the 1972 Code, this
Commttee concluded "that the standard of conduct is an
obj ective one: Wuld a reasonable person knowing all the
ci rcunstances question the judge's inpartiality?"® |ndeed,

as is true of the 1972 Code, the presence of the adverb

is not that it shall win a case, but that justice shall be done." Berger
v. United States, 295 U.S. 78, 88 (1935).

2 The judge in question began his assignment to crimnal cases before
June 1, 1995, at a tinme when judges in this jurisdiction were subject
to the ABA Code of Judicial Conduct (1972, as anended in this
jurisdiction in 1982 and 1984). However, we have found no differences
between the respective Codes affecting the issue before us, and hence
are confortable in taking as our text the 1995 Code.

3 Advi sory Opinion No. 2 ("Disqualification of Judge Because of Past
Enpl oynment by Law Enforcenent Agencies and Spouse's Present Affiliation
with Metropolitan Police Departnent"), 120 Daily Wash. L. Rptr. 1745,
1749 (August 17, 1992).



"reasonably” in Canon 3 E. (1) permts no other conclusion
than that the standard is objective, requiring us to

“factor out, for exanple, "those subjective perceptions
particular to parties before the judge about the fairness
of the proceedings and partiality of the tribunal."*

We begin by inquiring, as we did in Advisory Opinion
No. 2, supra note 3, whether the judge's spouse should be
regarded as an officer ... of a party" for purposes of
Canon 3 E. (1)(d)(i), which requires the judge to

disqualify hinmself or herself whenever the judge's spouse

(anmong other persons) "is a party to the proceeding, or an

officer, director or trustee of a party."” The Code does
not define "officer,”" but we have little difficulty in
concl udi ng t hat, as applied to this ground for
di squalification, the term does not include a non-

supervisory Assistant United States Attorney such as the
judge's spouse in this case, who exercises no comand or
supervisory responsibility in relation to the prosecutor(s)
assigned to the proceeding before the judge. The sinple

coupling of "officer” wth "director”™ and "trustee"

* Advi sory Opinion No. 2, 120 Daily Wash. L. Rptr. at 1749 n.5. Seealso
Advi sory Opinion No. 5 ("Wether Disqualification of Judge From
Crimnal Matters Prosecuted by the Ofice of the United states Attorney
is Necessary Because of Judge's Past Enploynent with the Departnent of
Justice") (January 27, 1995).



connotes to us a level of responsibility beyond the duties
of an ordinary line Assistant United States Attorney.

We turn, therefore, to Canon 3 E. (1)(c) & (d)(iii),
and inquire whether the judge reasonably nmay be said to

know that his spouse has "any ... nore than de mnims
interest that <could be substantially affected" by the
outcone of crimnal cases tried before him even though she
has not participated in them at any stage. In Advisory
Opinion No. 2, we posed this question with regard to the
spouse of a judge who was a senior supervisory nenber of
the Metropolitan Police Departnent. We first took al nost as
a given that "the spouse, as a salaried governnenta
of ficial, has no financial interest that would Dbe
substantially affected by the outcone of such proceedings."
That the same holds true of a salaried Assistant United
States Attorney is evident and requires no further
di scussi on. In the case of the senior police official, we
next had to consider whether his institutional affiliation
and identity constituted a significant (not de mnims)
interest that <could be affected by the outcone of
particular crimnal proceedings before the judge. The

inquiry yielded different answers depending, for exanple,

on whether a proceeding mght include testinony by police




officers assigned to the particular police district
commanded by the spouse, or raise a question of police
policy or practice of the sort the spouse as a senior
of ficial could have had a hand in fornulating or
adm ni stering on a departnent- or district-w de basis.

None of these considerations, however, all derived
from the police official's status as a supervisor or
command- | evel enployee, concerns us in the present matter
The judge's spouse, one of approximtely 293 attorneys
currently enployed by the United States Attorney's Ofice
and approximately 151 assigned to the Superior Court,?
cannot reasonably be said to have nore than what my be
termed a solidarity or loyalty interest in the results of
particul ar cases tried before the judge. As a nenber of the
coll ective body of Assistants, it may enhance her pride and
sense of group acconplishnment to know that particul ar cases
have been "won," but this interest is surely de mnims
and, noreover, would not be substantially affected by the
verdicts in trials (individual or collective) conducted
before this single Superior Court judge. As one court has
stated in considering a simlar issue, “[T]he prestige of

the [prosecutor's] office as a whole is not greatly

®\We assume, for purposes of this opinion, that the spouse is currently
assigned to the Superior Court.



affected by the outcone of a particular case,"” Smithv. Beckman,
683 P.2d 1214, 1216 (Col. App. 1984), nor even by a
"string" of successes before a particular judge. G oup
solidarity as applied to the entire contingent of Superior
Court prosecutors, is too slender an interest on which to
require disqualification of the judge because of his
spouse' s enpl oynent .

There remains for us to consider, nevertheless,
whet her the broad "appearance of inpropriety" standard,
Canon 2, ° denands disqualification of a judge whose spouse -
- his partner "in a relationship nore intimte than any
ot her kind of relationship between individuals," Smithh supra
-- is affiliated wth an institution which appears
regularly in the role of advocate before the judge. Canon
2 does not require us to accept the notion that spouses
today are unable to separate the identity and intinmacy they
share as nmarital partners from the independence they
exercise as professionals in their enploynent. W say this
not out of any obeisance to prevailing "correctness," but
in commonpl ace recognition that wonmen today pursue careers
and that success and esteem in professional Ilife --

certainly in the legal profession, certainly in this city,

6 "A judge shall avoid inpropriety and the appearance of inpropriety in

all of the judge's activities."



and certainly far nore than heretofore -- are gained by
i ndi vidual, independent achievenent. It is true, of
course, that married persons "share confidences regarding
their personal |ives and enpl oyment situations," id,’ but if
that nmeans -- in this case -- no nore than that the judge
and his spouse discuss together the day-to-day workings of
the US. Attorney's Ofice, then it is too frail a
consi deration on which to conpel recusal. [If, on the other
hand, the shared "confidences" were to extend to individual
cases, then Canon 3 could well demand disqualification in
any event because of the judge's “personal know edge of
di sputed evidentiary facts concerning the proceeding.”
Canon 3 E. (1)(a). Beyond this, we are content to rely on
the good judgnent of the spouse and the judge. As we
stated in Advisory Opinion No. 2 (here paraphrasing
slightly), "[We think a reasonable person, knowng the
spouse's position as [an Assistant United States Attorney],
would assune that the spouse would exercise great
ci rcunmspection in discussing with the judge [her] know edge

of cases that mght possibly cone before [hin], precisely

” This was a primary reason why a Colorado court of appeals in Smith
determined that "the existence of a narriage relationship between a
judge and a deputy district attorney in the sane county is sufficient
to establish grounds for disqualification ...." 683 P.2d at 1216. As
we know nothing about the size of the county, the court, or the
district attorney's office in Smithh we are reluctant to criticize the
Smith opi ni on.



to avoid disqualifications burdensone to the court.” 120
Daily Wash. L. Rptr. at 1750.

Subject to the exceptions stated herein, therefore, we
conclude that the judge is not required to disqualify
hinmself in the circunstances presented to us for opinion
It follows that, in these cases, the judge is under no
obligation to disclose to the parties the fact that his
wife is an Assistant United States Attorney. Cf. Canon 3 F
(where judge is disgualified by the terns of Canon 3 E, the
judge “may disclose on the record the basis of the judge’'s
di squalification and may ask the parties and their |awers

to consider ... whether to waive disqualification”).



ADVI SORY COWM TTEE ON JUDI CI AL CONDUCT
OF THE
DI STRICT OF COLUMBI A COURTS

ADVI SORY OPI NI ON NO. 7
(January 24, 1997)

RULES GOVERNING JUDICIAL CLERK'S RECEIPT FROM
PROSPECTIVE PRIVATE EMPLOYER OF (1) TRAVEL,
MEAL, AND LODGING EXPENSES TO COVER RECRUITING
VISITS, (2) PRE-EMPLOYMENT PAYMENTS TO COVER
MOVING, HOUSING, AND BAR REVIEW EXPENSES, AND
(3) PRE-EMPLOYMENT HIRING BONUSES AS REWARDS FOR
COMMITMENT TO FUTURE EMPLOYMENT OR ASADVANCES
ON FIRST YEAR SALARY

W are presented with questions whether, and if so
when during the clerkship year, a judicial clerk my
receive -- while on the governnment payroll -- paynents from
a prospective enployer for (1) expenses such as travel,
nmeal s, and tenporary |odging while seeking enploynent, (2)
coverage, either by gift or loan, of anticipated expenses
i nci dent to pernmanent enploynent, such as relocation costs,
bar review course fees, and downpaynent noney for housing,
and (3) a pre-enploynent hiring bonus or |oan to induce and
reward acceptance of an enploynent offer, or as an advance
on the first year's salary.

In contrast with the federal court system?! we have no

code of conduct expressly applicable to Ilaw clerks.

1 See Judicial Conference of the United States, Code of Conduct for Law
Clerks (1981).



Nonet hel ess, these questions arise because a judge's clerk
is close enough to being a judicial officer, and the
clerk's actions thus reflect enough upon the court, that
ethical norns should be applied to clerks simlar to those
governing judicial conduct. We therefore address the
guestions presented (as we have on an earlier occasion) by
reference to the (de of Judicial Conduct of the District
of Colunbia Courts (1995) and relevant ethics opinions, in
order to discern apt principles to govern law clerk

activities.?

W are only mnimally concerned here about a clerk's
acceptance of travel, neal, and tenporary | odgi ng expenses
paid for by a prospective enployer when the clerk visits
the enployer for an interview -- provided, of course, that
such paynments are reasonable in anount for the types of
expenses covered (including those of an acconpanyi ng spouse
or conpanion). There is not an appearance of inpropriety,
let alone any actual inpropriety, in acceptance of such
expenses because everyone knows the typical clerkship is

limted to a period of one or tw years and the clerk

2 See Advisory Conmittee on Judicial Conduct of the District of Colunbia
Courts, Advisory opinion No. 1 (Dec. 18, 1991) (Application for and
Acceptance of Future Enploynent by Judicial Law Cl erks).



necessarily wll have to pursue future enploynent,
sonetinmes in a comunity far fromthe District of Colunbia,
while still serving the judge. See Judi ci al Conference of
the United States, Code of Conduct for Law Cerks (1981),
Canon 5C(1) ("During the clerkship the clerk may seek and
obtain enploynment to comence after conpletion of the
clerkship”); Judicial Conference of the United States,
Committee on Codes of Conduct Advisory Opinion No. 83
(citing Law Clerk Canon 5C(l)); see aso federal Code of
Conduct for Law O erks, Canon 6B.3

1.

A nore serious question presented here is attributable
to a cormon law firm practice -- in the hope of enticing
recent |aw school graduates, and especially judicial |aw
clerks -- of giving recruits substantial paynents, in
amounts that can total as much as $5,000 to $10, 000 or even
nmore, to cover nmmjor noving, housing, and bar review
expenses nonths before they report for work. Even wi t hout

such paynents, any clerk would have to be recused from

®Federal Canon 6B provi des:

Expense Rei nbursenent. Expense reinbursenent should be
limted to the actual costs of travel, food, and | odging
reasonably incurred by a law clerk and, where appropriate
to the occasion, by the law clerk's spouse. Any paynment in
excess of such an anmount is conpensation




participating in any case that involved the private
enpl oyer. See Advisory Opinion No.1, supra note 1. But t hat
is not the only problem There is an arguabl e unseenliness
in a judicial clerk's accepting what appears to be private-
enpl oyer conpensation while still serving as a public
enpl oyee, irrespective of any particular case before the
court. A public enployee, conducting judicial functions,
should serve the public wth undivided loyalty and
attention, wthout undue attachnent to private interests
that mght be seen as coloring or even influencing that
enpl oyee's views and all egi ances. Thus, acceptance of an
early paynent -- call it payroll noney --from a private
enployer during the clerkship term creates at |east an
appearance of divided attention, if not of divided |oyalty,
that requires a clear statenent from this commttee about
the propriety of such practices. Judicial clerks and
prospective private enployers ali ke need to understand what
limts, if any, there are.

In identifying the problem we do not examne al
situations that reasonably can be anticipated. We nust
say, however, that the need of the judicial system -- and
thus of the public -- to attract superior judicial clerks,
coupled with the realities inherent in legitimately

pursuing private enploynent for the period inmediately



after the clerkship, cut in favor of reasonabl e
accommodation of the clerk's personal needs for a snpoth
transition wthout financial hardship. These transitiona
needs, nmost comonly noving and housing deposit or
downpaynent expenses, are as significant for the young
| awyer, once new enploynent has been secured, as the
earlier needs for transportation, neals, and |odging during
the recruiting period.

Al things considered, we conclude that a judicial
clerk may receive from the new enployer reasonable suns
offered as pre-enploynent paynents to cover relocation,
housi ng, and bar review expenses. Se Federal Advisory
Opinion No. 83. These amounts nust be limted to
reasonabl e expenses actually incurred or anticipated for
t he post-clerkship period; any such paynent nmay not instead
represent a standard, lunp sum anount the enployer has
al l ocated for such a purpose to each inconing | awer having

the clerk's status, without regard to an actual expense.?

* Because the reimbursable expenses we address here relate to the post-
clerkship period, we assume that such paynents ordinarily will not be
received until sonetinme during the last three nonths of the clerk's
service with the judge. W inpose no such particular tinme limtation,
however, recognizing the possibility that a judicial clerk who accepts
post-cl erkship enploynment on the west coast, for exanple, may need to
make housing arrangenents during a vacation period (eg., Decenber-
January) that would require enployer advances earlier in the clerkship
year.



L.

There is a final concern. Sonme private enployers
provide new recruits with hiring bonuses, unrelated to
particular anticipated relocation, housing, or bar review
expenses, sinply *“as a reward for commtnent to future
enpl oyment at the firmor as an advance on his or her first
year salary.” Federal Advisory Opinion No. 83. The
majority of the federal court commttee, our counterpart,
concluded that “such bonuses, if received during the
clerkship, violate the letter as well as the spirit of
[federal |aw clerk] Canon 5C(2),” to wt:

[A] law clerk ... should [not] accept a
gift, bequest, favor, or loan from any
person whose interests have cone or are
likely to cone before the court in
which the law clerk serves ....

Federal Advisory Opinion No. 83. The conmittee reached
that conclusion despite the fact that the clerk would be
recused from participating in any case in which the
prospective enpl oyer appeared before the court or otherw se
had an interest in such litigation, Any ot her outcone,
according to the commttee majority, would “underm ne
confidence in the integrity of the cout itself,” since a
loan or salary supplenent would reflect a “direct and
personal relationship between an officer of the court and a

menber of the judge’s chanbers.” Id.



For purposes of this opinion we rely on federal Law
Clerk Canon 5C(2), as well as on the reasoning of Advisory
Opi nion No. 83 and the concerns expressed at the outset of
Part 11. above, to conclude that a judicial clerk should
not accept from a prospective enployer, during the term of
the clerkshinp, any paynent not earmarked to cover
particular relocation, housing, and bar-related expenses
after the clerkship. Like the federal conmttee, we are
concerned that such pre-enploynent bonuses, unrelated to
actual paynent of customary enploynent transition expenses,
woul d appear to be a private-sector subsidy of a judicia
enpl oyee intended to conpensate for |low clerkship salaries
-- an arrangenent that could suggest the subsidizer had
sonme kind of relationship with the court, helping to pay
the court's way, that reflected an inproper, if not
unl awf ul , purchase of the justice systemfor private ends.

We recogni ze that sone enployers have a uniform "lunp
sum' policy to deal wth prospective enployee transition
expenses and hiring bonuses, payable before commencenent of

the enpl oynent rel ationship. These enployers choose not to

address the individual needs of new |awers -- reflecting
maj or di fferences in novi ng expenses and housi ng
preferences -- that could lead to time - consum ng haggling

over what is fair individually and overall. These



enpl oyers prefer to pay a single sum |large enough to cover
expenses in all circunstances plus a reasonable incentive
to accept the offer of enploynent. The rules announced
herein should not affect such a policy; an enployer with a
uni form "lunp sunmt’ expense/ bonus approach can sinply defer
paynent to a judicial clerk until after the former clerk
arrives at work, except for paynent of actual expenses
incurred or anticipated for the period after the clerkship.
We stress again that the paynents considered in all
parts  of this opinion include Jloans as well as
conpensation; the relationship with a prospective enployer
is no |ess when the enployer |ends, rather than gives, the

recruit noney.



ADVI SORY COWM TTEE ON JUDI CI AL CONDUCT
OF THE
DI STRICT OF COLUMBI A COURTS

ADVI SORY OPI NION NO. 8
(March 21, 2000)

CRITERIA FOR USE OF JUDGE'SNAME ON LETTERHEAD
IN SOLICITATION OF FUNDS

The Advisory Comittee on Judicial Conduct  has
received an inquiry from a judge of the District of
Col unmbi a Court of Appeals. The inquiry requests an opinion
on whether a judge may pernmt his or her to appear on the
|etterhead of the Council for Court Excellence (CCE) when
that |etterhead appears above a solicitation for funds for
the CCE. The letterhead includes the judge’'s nanme and
title.

In an informational sheet provided to the public, the

CCE describes itself as foll ows:

[T]he Council for Court Excellence is a
nonprofit, nonpartisan, civic organization.
The Counci | wor ks to i nprove t he

adm nistration of justice in the local and
federal courts and related agencies in the
Washi ngton netropolitan area and in the
nation. The council acconplishes this goal

by:

| dentifying and pronoting
court refornms,



| mproving public access to
justice, and

| ncreasi ng public
under st andi ng of our justice
syst em

W understand that the CCE nakes requests of
governnental agencies and private foundations for grants,
and sends fund-raising letters to attorneys, judges and the
general public. In addition, the CCE holds an annual
dinner at which an award is presented; the CCE considers
this occasion, at least in part, a fund-raising event.

The following provisions of the Code of Judicial
Conduct of the District of Colunbia Courts (1995) (“the
Code”) are pertinent to the inquiry:

Canon 2B

A ... Judge shall not Iend the
prestige of judicial office to advance
the private interest of the judge or
others....

Canon 4C(3):

A judge may serve as an officer

director, trustee or non-legal advisor
of an organization or governnental
agency devoted to the inprovenent of
the law, the legal system or the
admini stration of justice,' or of an
educati onal , religious, charitabl e,
fraternal or civil organization not
conducted for profit subject to the

1n this opinion, we sometines use “l|awinprovenent organization” as a
short hand for “organization or governnmental agency devoted to the
enforcenent of the law, the legal system or the adninistration of
justice.”



the prestige of

i nt erest

nmay

*

Under

serve

following Ilimtations and
requi rements of the code.

* * * * *

(b) A judge as an officer,

the other
* * *
director,

trustee or non-legal advisor, or as a

menber or ot herw se:

(i) my assist such

an

or gani zati on in pl anni ng

fund-raising..., but

shal |

not personally participate

in t he solicitation

of

funds or other fund-raising
activities, except that a

judge nmay participate

in

solicitation of f unds,
ot her than from | awers and
from the general public, on
behalf of an organization
or gover nient al agency
devoted to the inprovenent

of t he | aw, t he
system or

| egal

t he

adm nistration of justice,

and may solicit funds

from

ot her judges over whom the
judge does not exerci se

supervi sory authority;

* * * * *

(iv) shal | not use

perm t the use of

or
t he

prestige of judicial office

for fund-rai si ng

menber ship solicitation

or

Canon 2B, a judge as a general rule may

of anyone. Under Canon 4C(3)(b), however,

as officer, di rector, trustee or

not | end

the judge's office to advance the private

a judge

non- | ega



advi sor of a |awinprovenent or charitable organization and
may assi st that organization in managing and investing its
funds. A judge nmy not “personally participate in
solicitations of funds or other fund-raising activities”
for such organizations. Canon 4C(3)(b) (i), however,
contains two exceptions to the prohibition on soliciting
funds. First, a judge may “participate in the solicitation
of funds, other than from |awers and the general public,
on behal f of an organization or governnental agency devoted
to the inprovenent of the law, the legal system or the
adm ni stration of justice....” Second, a judge may solicit
funds from other judges over whom the judge exercises no
supervisory or appellate authority.

In answering the inquiry, our first task is to
construe the exceptions to the general prohibition on
participation in fund-raising. The first exception is for
a solicitation on behalf of a |aw-inprovenent organization.
A judge may participate in such a solicitation so long as
the solicitation is not “from |lawers and the general
public.” Qur interpretation of this provision is aided by
the comentary to Canon 4C(3)(b)(i), which states in
rel evant part:

Section 4C(3)(b)(i) of the ABA s
1990 Mbdel Code of Judicial Conduct has



been anmended here to incorporate a
provision from the 1972 ABA Code of
Judi cial Conduct permtting judges to
solicit funds for organizations or
governnental agencies devoted to the
i nprovenent of the law, the lega
system or t he adm ni stration of
justice, provided judges do not solicit

from the general publi c, i ncl udi ng
| awyers. The intention here 1is to
aut hori ze j udges to hel p such

organi zati ons seek funding from private
and governnental fund-granting agencies
that would ordinarily be receptive to
such requests and would not feel
overreached or inportuned inproperly by
an approach froma judicial officer.!?

The comrentary makes clear that the first exception to
the prohibition on participation in fund-raising extends
only to solicitations on behalf of | aw- i mpr ovenent
organi zations and then only to solicitations from private

and public “fund-granting agencies.” A judge nay personally

(2] Canon 25 of the Anmerican Bar Association's 1923 Canons of Judicial
Ethics prohibited a judge fromsoliciting for charities. The ABA's 1972
Code of Judicial Conduct permitted a judge to serve as an officer or
director of a lawinprovenent organization and pernmitted the judge to
“assi st such organization in raising funds,” but prohibited the judge
from “personally participat[ing] in public fund raising activities.”
Canon 4C. Thus, a judge was allowed to assist a |awinprovenment
organi zation in fund-raising but could not personally participate in
“public” fund raising. A judge was also prohibited from soliciting
funds for charitable crgani2ations. Canon 5B(2).

The ABA's 1990 Model Code of Judicial Conduct prohibits “personal
participat{ion] in the solicitation of funds or other fund-raising
activities” whether “public” or not, subject to the single exception
that a judge nmay solicit funds from judges over whom the judge
exerci ses no supervisory or appellate authority. Canon 4C(3)(b)(i).
As stated in the commentary to the District of Colunbia Code’s Canon
4C(3)(b), the intention of the District of Colunbia Code is to return
to the 1972 Code's permission to solicit funds on behalf of |[|aw
i mprovenent organi zati ons where such solicitations are not directed to
the “general public.” In addition, under the District of Colunbia Code,
the solicitation cannot be directed to | awyers.



participate in fund-raising activities from such agencies,
subject always to the general rule of Canon 4C(3)(b)(iv)
that when the judge does so the judge not go beyond
per sonal participation to the point of *“us[ing] or
permt[ting] the use of the prestige of the judicial
of fice” in the fund-raising.

The second exception to the ban on participation in
fund-raising is for soliciting funds, on behalf of
charitabl e organizations, “from other judges over whom the
j udge does not exerci se supervi sory or appel | ate

authority.”3

This exception is contained in the 1990 Code
of Judicial Conduct and thus represents no change in the
rules as they existed when the District of Colunbia Code
was approved.

The question before the conmttee is whether the use
of a judge’'s nane on the CCE' s letterhead in a fund-raising
solicitation is governed by Canon 4C(3)(b)(i). If it is,
that participation is subject to the prohibition on such
fund-raising except where directed, on behalf of [aw
i nprovenent organizations, to private and governnenta

fund-granting agencies, or except where directed to a judge

over whom the judge whose nane appears in the |etterhead

3 This exception is not limted to solicitations on behalf of a |aw
i mprovenent organi zation.



exerci ses no supervisory or appellate authority. I n order
to answer this question, we find it helpful to review the
way in which prior codes have dealt with the issue of a
j udge’ s nane appearing on a |letterhead.

As noted, n. 2 above, Canon 25 of the 1923 Canons of
Judicial Ethics prohibited solicitation for charities.
This canon was construed to prohibit the use of the judge’'s
name on a letterhead used for soliciting funds, though a
judge was allowed wunder that code to be a nenber of
charitabl e organi zations and contribute to them  Advisory
Opinion No. 22, American Bar Association 1923 Canons of
Judi ci al Ethics. The 1972 Code pernmitted a judge to serve
as an of ficer or di rector of a | awinprovenent
organi zation, and allowed the judge to participate in fund-
raising for such an organi zation so long as the judge did
not “personally participate” in “public” fund-raising.
Canon 4C. A judge could also serve as a director or
officer of a charitable organization, but could not solicit
funds for such an organization. Canon 5B(2). The 1972
Code did, however, explicitly allow the judge to “be listed
as an officer, director, or trustee of such organization”.
Id. In light of this explicit permssion, Advisory Opinion
No. 35 concluded that there was "now no inpropriety in the

judge permtting his nane to be used on stationery and



other material used for solicitation purposes provided that
his name and office are in no way selectively enphasized by
the organi zation.” The 1990 Code of Judicial Conduct does
not address the letterhead issue explicitly, but the
commentary to Canon 4C(3) of that code states that "[u]se
of an organi zation letterhead for fund-raising ... does not
violate Section 4C(3) if the letterhead lists only the
judge’s nanme ....”"

When the Advisory Committee on Judicial Conduct,
est abl i shed by t he Joi nt Committee on Judi ci al
Adm nistration of the District of Colunbia Courts, drafted
the Code, it received a recommendation fromthe District of
Col unbia Judi ci al Tenure and Disabilities Conmm ssion
concer ni ng t he | etterhead i ssue. The conmmi ssi on
recormended that “consideration...be given to adding a
provision to nake it clear that a judge's nane may not be
used on a civic or charitable organization |etterhead that
is used for fund-raising.” The Advisory Committee adopted
that recommendation, and drafted a proposal for public
coment that would have prohibited use of a judge's nanme on
a letterhead used for fund-raising. A comrent on the
draft suggested that the ban on use of a letterhead m ght
prohibit judges from allowing their nane to appear on

| etterheads addressed to governnment agencies providing



grants. In response to that conment, the Advisory
Commttee changed the |anguage of the comentary to state
an exception to the ban on using a judge’'s nane on a
| etterhead. The commentary now st at es:

Use of an organization |etterhead

for fund-rai sing or menber shi p
solicitation will violate Section 4C(3)
(b) if the letterhead lists the judge's
name, unl ess t he solicitation IS

directed to a governmental agency.

The comentary does not nention what provision of
Canon 4C(3)(b) use of a letterhead will violate (subject to
the exception naned in the comentary). As we have
di scussed, Canon 4C(3)(b)(i) contains a general prohibition
on “personal[ ] participat[ion]” in fund-raising. If use of
a letterhead is considered “personal participation,” then
the exception for letterhead solicitations contained in the
commentary would be both less and nore restrictive than the
exceptions to the prohibition on fund-raising in Canon
4C(3)(b)(i). Those exceptions permt personal fund-raising
directed to judges over whom the judge exercises no

appellate or supervisory authority, and also, as the

commentary  states, fund-raising on behal f of | aw
i nprovenment organizations directed to private as well as
governnental fund-granting agencies. The comentary’s

exception to the general ban on use of letterhead is not
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restricted to fund-raising on behalf of |awinprovenent
organi zations, and in this sense is less restrictive than
the exception contained in Canon 4C(3)(b)(i). At the sane
time, it is nore restrictive in that it limts the object
of the solicitation to governnental agencies, excluding
j udges over whom the judge exercises no supervisory or
appellate authority and excluding private fund-granting
agencies. Thus, if the conmmentary were addressed to Canon
4C(3)(b) (i), it would need nodification.

If use of a letterhead is not-covered by Canon 4C(3)
(b)(i) (“personal [ ] participat[ion]” in solicitation of
funds or fund-raising), it would be prohibited only by
Canon 4C(3)(b)(iv), which provides that a judge “shall not
use or permt the use of the prestige of judicial office
for fund-raising....” Use of the letterhead would be
considered a use of the prestige of judicial office for
fund-raising, and thus would be prohibited, subject to the
exception stated in the comentary for fund-raising, on
behalf of any charitable organization, directed to a
governnmental agency. This interpretation, however, vyields
an illogical incongruity. A judge who was on the board of
directors of a |aw-inprovenent organization |ike the CCE
could, under Canon 4C(3)(b)(i), personally solicit funds

from a private fund-granting agency, but could not, under
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Canon 4C(3)(b)(iv), allow his or her nanme to be used on a
letterhead in a solicitation addressed to that sane agency.
A judge could personally solicit funds, on behalf of any
charitable organization, from judges over whom the judge
held no appellate or supervisory authority, but could not
allow his or her nane to appear on a letterhead in a
statenent directed to those sane judges. Yet, the danger
of use of the prestige of judicial office would, if
anything, be greater in personal fund-raising than in use
of the judge’s nanme on a | etterhead.

Faced with the difficulties in interpretation we have
di scussed above, the committee is of the view that use of a
| etterhead should be considered “personal participat[ion]”
in fund-raising, subject to the general prohibition, wth
its exceptions, contained in Canon 4C(3)(b)(i). As we have
recounted, this commttee, when it drafted the present
code, initially agreed wth the Judicial Tenure and
Disabilities Comm ssion’s recomendation that there be a
total ban on use of a judge’s nane on a letterhead in fund-
raising. This approach is consistent with the general rule
in Canon 4C(3)(b)(i) banning personal participation in
fund-rai sing. The drafters of the Code recognized a need
for an exception to that ban for solicitations directed to

gover nnent al agenci es. Canon 4C(3)(b)(i) also contains an
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exception for solicitations, on behalf of |awinprovenent
organi zations, to governnmental agencies. It is true that
Canon 4C(3)(b) (i) contains additional exceptions for
solicitations on behalf of [|awinprovenent organizations
directed to private fund-granting agencies and for
solicitations directed to judges over whom the judge
possesses no supervisory or appellate authority. Si nce
solicitations by a letter containing a judge's nane on the
| etterhead present I|ess danger of msuse of judicial
prestige than personal participation in fund-raising,
applying those exceptions to letterhead fund-raising is
consistent with the policies underlying Canon 4C(3)(b)(i).
On the other hand, if fund-raising by letter wth the
judge’s nane on the letterhead were not considered personal
participation, such a solicitation on behalf of an
organi zation like the CCE would be nore restricted than
personal fund-raising. The conmttee considers this result
i nconsistent with the canon’s intent to permt, in limted
situations, fund-raising on behalf of [|awinprovenent
organi zations, and to permt solicitation of funds from
ot her judges over whom the judge exercises no supervisory
or appellate authority.

Accordi ngly, we conclude that use of a judge’'s nanme on

a l|letterhead acconpanying a fund-raising solicitation is
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prohi bited, unless the solicitation is directed to a judge
over whom the judge exercises no supervisory or appellate
authority, or, if mde on behalf of an organization or

governnental agency devoted to the inprovenent of the |aw,

the legal system or the admnistration of justice, 1is
directed to private and gover nnment al fund-granting
agenci es. Si nce t he CCE is a civic, charitable
or gani zati on, the express purpose of which is the

i nprovenent of the adm nistration of justice, a judge may
allow his or her nane to appear on the CCE' s letterhead in
a solicitation for funds without violating 4C(3)(b) (i), so

long as the solicitation neets the foregoing conditions.



ADVI SORY COWM TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUVBI A COURTS
ADVI SORY OPI NI ON No. 9
(May 3, 2001)

DISQUALIFICATION OF JUDGE BECAUSE OF
SPOUSE'S POSITION AS CORPORATION COUNSEL

A judge of the Superior Court has requested a fornal
advisory opinion addressing possible disqualification
issues arising fromthe status of her spouse as Corporation

Counsel, that is, the chief legal officer of the District

of Col unbi a. In that capacity, he shall “have charge and
conduct of [sic] all |aw business of the said District, and
al | suits instituted by and against the governnent
t hereof .” D.C. Code 8§ 1-361. Wil e day-to-day activities

of the office are carried out by a |large staff of Assistant
Corporation Counsels, these attorneys operate “under the
direction and control of +the Corporation Counsel” and
perform such duties as nmay be “assigned to them by the said
Cor porati on Counsel.” 8§ 1-362.

We have previously had occasion to consider at sone

length the ethical issues presented when a judge of the



Superior Court has a spouse who occupies a high supervisory
position in the District of Colunbia. I n Advi sory Opinion
No. 2, that spouse was a Deputy Chief of Police with the
Metropolitan Police Departnent and Commanding O ficer of
the First District, one of seven patrol districts in the
city. W identified there the portions of the Code of
Judi cial Conduct that mght be of particular relevance in
such a situation, including the follow ng provisions of
Canon 3E: !
(1) A judge shall di squal i fy

hi nself or herself in a proceeding in

which the judge’'s inpartiality mght

LAt the time of Advisory Opinion No. 2, our judges were governed by the
ABA Code of Judicial Conduct, as anmended. In 1995, the Joint Committee
on Judicial Admnistration adopted the presently controlling Code of
Judi ci al Conduct. The Advisory Opinion noted that insofar as relevant
here, both Codes were substantially simlar, with the exception that
the old Code referred to sinply an “interest” while the new Code
referred to a “de minims interest.” In the circunstances of the
present inquiry we do not think we need address this particular
di fference.



reasonably be questioned, including but

not limted to instances where:

(c) the judge knows that he or
she...or the judge s spouse... has an
econom c interest in the subject matter
in controversy or in a party to the
proceeding or has any other nore than
de mnims interest that could be
substantial ly af fect ed by t he
pr oceedi ng:

(d) the judge or the judge's
spouse. ..

(i) is a party to the
proceedi ng, or an officer, director or
trustee of a party;

(1i) is acting as a |awer in
t he proceeding;?

(iii) is known by the judge

to have a nore than de mnims interest

2 W did not include this subsection in addressing disqualification
where the spouse was a Deputy Chief of Police but it is obviously
relevant in the present case.



that could be substantially affected by
t he proceedi ng.

W will not repeat here the background anal ysis that
we gave wth respect to these provisions and their
application in Advisory Opinion No. 2,° but instead focus on
the status of Corporation Counsel in relation to those
provi sions. W conclude that while it may not be crystal-
cl ear whether or not any particular provision applies to
require disqualification in itself, the |likelihood that
every one of them could be reasonably viewed as applicable
is sufficient to permt the conclusion that “the judge s

inpartiality m ght reasonably be questioned.”

A.
First, we inquire whether the judge s spouse should be
regarded as “an officer” of a “party” in any case in which

the District of Colunbia is a party to the proceedi ng under

3 Nor shall we repeat here the adnonition applicable to all judges as to
the acquisition of “personal know edge of disputed evidentiary facts”
through their spouses. Advisory Opinion No. 2, part B at pp. 7-8,
di scussing present Canon 3E(1l)(a). See also Advisory Opinion No. 6 at
pp. 7-8, discussing the sanme issue in the context of an Assistant
United States Attorney as the spouse of a judge sitting on crimnal
matters, and nore generally Federal Judicial Conference Comrittee on
Code of Conduct Advisory Opinion No. 60 (as reviewed Jan. 16, 1998),
dealing with the appointment of the spouse of an Assistant United
States Attorney as a part-tine nmagistrate judge..



Canon 3E(1)(d)(i). In Advisory Opinion No. 2, we observed
that it mght be thought that the drafters had in nmnd an
“officer of a private or commercial entity, but that
nonetheless there was authority that officials of
governnental agencies are “officers” within the neaning of

the canon. Wth respect to a Deputy Chief of Police, we

assuned that he was an “officer,” but of the Metropolitan
Police Departnment, which was not itself a “party.” The
Cor por ati on Counsel , however, has responsibilities

extending across the full range of the executive branch and
is plainly one of the top officials of the governnent d

the District.
B

Second, we address whet her Corporation Counsel can be
deened to have a “nmore than de mininis interest® that coul d
be substantially affected by the proceeding” under Canons
3E(1)(c) and (d)(iii). In Advisory Opinion No. 2, we noted

that the Deputy Chief of Police, “as a salaried governnent

4 A “de nmininis interest” is defined, sonewhat circularly, as “an
insignificant interest that could not raise reasonable question as to a
judge’s inpartiality.”



of ficial, has no financial interest that would be
substantially affected.” Wiile in a nore general sense, he
had an interest in the successful outconme of crimnal
proceedi ngs, we concluded that such considerations were too
indirect to require across-the-board recusal. W did
express the view, however, that the judge should recuse in
cases where officers testifying in a crimnal proceeding
were assigned to the First District, commanded by the
spouse. Even though sonme 500 officers were assigned to
that district, we thought that the “the very notion of a
‘conmmander’ woul d suggest to a reasonable person that the
spouse has an interest in the courtroom testinony of the
persons he commands...that m ght be substantially affected

by the outcone of proceedi ngs before the judge.”

We think this state of affairs is even nore conpelling
in the case of Corporation Counsel and his relation to the
attorneys serving under him and the outcone of cases for
which he is ultimtely responsible. The nunber of attorneys
in the Corporation Counsel’s office is |less than the nunber
of officers in the First District and the relationship of

t he outcone of those cases to the duties of the Corporation



Counsel nore direct than in the case of a comuanding
officer of a police district to a crimnal conviction.
Furthernore, it would be unusual for a high-ranking police
officer to nove into a corresponding field in the private
sect or, while a Corporation Counsel m ght  wel | be
anticipating a future relationship with a private law firm
or a corporate position where the overall performance of
the office which he is now heading could be a factor in
t hose enpl oynent prospects.
C.

Third, we consider whether Corporation Counsel should
be considered as “acting as a lawer in the proceeding”
where the District is a party under Canon E(l)(d)(ii). The
commentary to that subsection notes that "[t]he fact that a
lawer in a proceeding is affiliated with a law firm with
which a relative of the judge is affiliated does not of
itself disqualify the judge.” However, even though a
nunber of layers of responsibility my exist between
Corporation Counsel and the attorney actually appearing

before the judge, nonetheless the regular practice, as we



understand it, is for the name of Corporation Counsel to
appear on all court filings. Furthernore, Corporation
Counsel, wunder the statutory sections quoted above, not

only bears responsibility but has ultinmate “direction and

control” of the attorney acting for the D strict.

The rel evance of the concept of supervisory power and
responsibility also factored into our Advisory Opinion No.
6. There we were addressing the question whether a judge
of the Superior Court nust recuse from presiding over
crimnal matters prosecuted by the Ofice of the United
States Attorney because his spouse was recently hired as an
Assistant United States Attorney in that office. W
concluded that while the judge should recuse from any
proceeding in which the spouse had participated at any
stage, recusal was not otherwise ordinarily mndated. W
di stingui shed the situation from that in Advisory Opinion
No. 2, noting that none of the considerations derived from
the police official’s status as a supervisor or conmand-
| evel enployee concerned us, because the Assistant United

States Attorney had no such responsibilities in relation to



ot her prosecutors who m ght be assigned to the proceedi ngs
before the judge.®
1.

Wth the foregoing considerations in mnd, we now
address the specific questions as phrased by the judge:®

1. Question: “Does the fact that a judge s spouse
serves as the Corporation Counsel disqualify the judge from
handl i ng post-adjudication neglect revi ews, where an
assi stant corporation counsel, six levels renmoved from the
judge’s spouse, nmy appear before the judge? If the
spouse’s office were able to inplenment a procedure which
relieved the spouse of supervisory responsibility over the
negl ect revi ews handl ed by t he j udge, woul d

disqualification still be necessary?”

Answer: The judge here is referring to the neglect

reviews that are a specific category of proceedings in the

5 The inportance of command and supervision is also reflected, for
exanple, in the two-year ban on direct governnent contacts by forner
governnment officers with respect to matters wunder their “official
responsibility.” 18 U.S.C. § 207(a)(2).

6 The judge has agreed that a sixth question relating to possible
issues that mght arise should the spouse I|eave the position of
Corporation Counsel can await that future tinme and circunstance.
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Fam |y Division. See D.C. Code 8§ 16-2323 and D.C  Super.
Ct. Negl. R 22. Consistent with Superior Court policy and
practice, she was assigned a neglect review caseload of
approximately fifty cases wupon her appointnent to the
court. She advises us: “All active judges of the Superior
Court are required to mintain for judicial review a
caseload of <children who have been adjudicated abused
and/ or neglected. There are currently over 5,000 neglect
reviews on the Superior Court docket and the cases make up
a significant portion of each judge's caseload.” She
further advises: “A neglect review is a post-adjudication
matter. They are typically non-adversarial and uncontested
and in the majority of the cases no assistant corporation
counsel appears.”

Notwi t hstanding the often routine nature of these
proceedings, we think they nust be considered to fall
within the broad category of |[litigation involving the
District and hence the Corporation Counsel. The structure

of District law dealing with cases of child neglect nandate
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that conclusion. “The District of Colunbia shall be a partyto
all proceedi ngs under this subchapter [Proceedi ngs Regarding
Del i nquency, Neglect, or Need of Supervision].” 8§ 16-
2305(f). (enphasis added). All negl ect petitions are
prepared and filed by Corporation Counsel. § 16-2305(c),
(d). Cor poration Counsel presents evidence in support of
petitions and shall “otherwise represent the D strict of
Colunbia in all proceedings.” 8 16-2316(a). The District as
a party and Corporation Counsel as its attorney receive
notice of all neglect review proceedings, Super. Ct. Negl
R 22(a). In short, such hearings are an integral part or-
the statutory scheme and even if often routine are
potentially subject to intense controversy. See eg., InreT.RJ,
661 A.2d 1086 (D.C. 1995).

W do not think the six degrees of supervision can be
a distinguishing factor. Utimte responsibility rests with
Cor porati on Counsel. Furt her nore, it is not readily
apparent to us how, given his statutory responsibility and

the extended bases raising disqualification 1issues as
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di scussed above, such concerns could be effectively
alleviated sinply by sone internal office procedure. W
therefore conclude that, in the first instance, the judge
should be prepared to recuse herself from even neglect
revi ew cases.

We say “prepared to recuse herself” because it is both
possi ble and feasible for the subsection on “Remttal of
Disqualification” to apply in such circunstances. As
already indicated, it is the provisions of Canon 3E which
form the bases for recusal in the circunstances before us.
Canon 3F specifically provides that in such cases,’ the
judge “may disclose on the record the basis for the
disqualification [i.e., the position of the judge s spouse
as Corporation Counsel] and nay ask the parties and their
| awers to consider, out of the presence of the judge,

whet her to waive disqualification.” |If “all agree that the

" Although it is not entirely clear, it appears that Canon 3F does not
aut hori ze the use of this waiver procedure in cases where the ground of
recusal is that the judge has “personal bias or prejudice concerning a
party” under Canon 3E(1)(a). Advisory Opinion No. 2 nmkes no suggestion
that this provision would be applicable where the spouse is a high-
ranking official and we see no reason why it should be a ground for
di squalification here sinply because the District is a party.
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judge should not be disqualified, and the judge is then
willing to participate, the judge may participate in the
proceeding.” Canon 3F further provides: “The agreenent
shall be incorporated in the record of the proceeding,” and
the coment thereto adds: “As a practical matter, the
judge may wish to have all parties and their |awers sign
the remttal agreenent,” although it also notes that a
party may act through counsel “if counsel represents on the

record that the party has been consulted and consents.”

2. Question: “Is the judge disqualified from al
contested «crim nal cases and civil matters where the

District of Colunbia is represented by the Ofice of the
Cor porati on Counsel ?”
Answer : Yes, but with the possibility of remttal of

di squalification under Canon 3F.

3. Questi on: “If the Commttee concludes that
di squal i fication m ght be appropri ate, IS it a

di squalification that bars handling of the case unless

affirmati vely wai ved by the parties under Canon 3F?”
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Answer: Yes, as discussed in connection with question
one above, disqualification based solely upon the spouse’s
position as Corporation Counsel may be waived in accordance
with the requirenents of Canon 3F. Note that the |awers as
well as the parties (who may, however, act through counse
as specified in the conmmentary) nust agree that the judge
shoul d not be disqualified.

4. Question: “ls the spouse’s enploynent a potential
probl em that nust be disclosed on the record at the initial
hearing in all such cases for an on-the-record debate
pursuant to the Remittal Disqualification procedures of
Canon 3F?”

Answer: W assune the “initial hearing” refers to the
first time that the judge sits in a particular matter. W
note at the outset that the application of Canon 3F is
optional with the judge. She may, if she w shes, decide to
recuse wthout seeking such a remttal. W wunderstand,

however, that the workload and responsibilities of all the
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Superior Court judges with respect to neglect reviews nakes
the judge reluctant to do so on a bl anket basis.

If the judge decides to present the possibility of a
Canon 3F remttal, it requires that the judge disclose “on
the record the basis of the judge' s disqualification.” The
consi deration of agreei ng to a wai ver of t hat

di squalification, however, is to take place “out of the
presence of the judge” and “wi thout participation by the
judge.” W think that such discussions al nbst necessarily
should be off the record, especially since they may well
i nvol ve attorney-client discussions. However, the agreenent
itself, once reached, nust be “incorporated in the record
of the proceedings,” and, if a party acts through counsel
that counsel nust “represent[] on the record that the party
has been consulted and consents.”

5. Question: “I's the spouse’s enploynment nerely a
pot enti al appearance problem that once disclosed allows the

judge to handle the case unless one of the parties requests

recusal ?”
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Answer : No. Canon 3E(l) states that a judge “shall
disqualify hinmself or herself” in the circumstances
thereafter listed, which are applicable here. Hence the
procedures of Canon 3F nust be followed if the judge is not

to recuse.



ADVI SORY COW TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUMBI A COURT

ADVI SORY OPI NI ON No. 10
(March 28, 2002)

"PRACTICE OF LAW" BY SENIOR JUDGES

The Code of Judicial Conduct <contains a partial
exenption for senior judges from the rule that otherw se
prohibits judges from practicing |aw The parti al
exenption is msleading, however, if read in isolation. In
this opinion, the Advisory Conmttee addresses the issue of
the practice of law by senior judges and sets forth a
nunber of significant cautionary considerations under the
Code of Judicial Conduct. CQur views on this matter were
recently transmtted in a report to the Joint Commttee on
Judicial Admnistration and are incorporated for wder
di ssem nation into this advisory opinion. As we put it in
that report: “[We believe that the application of these
overarching principles [contained in the Code of Judicia
Conduct] inpose serious and significant limtations on any
such practice.... W deem it highly advisable to alert all
seni or judges to the potential obstacles in any decision to
practice |aw under the exenption and our present views with

respect thereto.”



As background, the present Code of Judicial Conduct
was adopted by the Joint Comrmittee on Novenber 7, 1994,
with an effective date of June 1, 1995. It establishes
standards for ethical conduct of active and senior judges
and of nmagistrate judges in our court system subject of
course to the overarching ultimte authority of the
District of Colunbia Conm ssion on Judicial D sabilities
and Tenure (the “Conm ssion”).

As set forth in nore detail in its Preface, the Code
was “the product of careful deliberations over nearly a
four-year period incorporating the views of all judicial
officers concerned.” The files of our Conmttee, which
spear headed t he drafting process, show that t he
applicability of the Code provisions to senior judges
received careful attention. In our limted review, con ng
within less than a decade later, we accepted the basic
overall structure of the statute and Code establi shing the
structure of senior judge service, including that of
“seni or judge, inactive.” So far as we are aware, that
structure has to date by and | arge worked well and served a
basic purpose, as expressed in a comentary in the
Application Section D. “The judicial system of the District
of Col unbi a will significantly benefi t from the

availability of as many active senior judges as possible.”



Qur report to the Joint Conmttee was pronpted by
suggestions emanating from nenbers both of the Joint
Committee and of the Commssion that a review of the
Application section of the Code and the exenptions provided
therein for senior judges would be in order as the nunber
of senior judges in both courts continues to rise and
experience with the status of such senior judges grows. In
particular, we were asked to consider the present exenption
of senior judges from Section 4(G, which provides that “a
judge shall not practice law,” with very limted exceptions
(acting pro se and, wthout conpensation, giving |egal
advice to and drafting or review ng docunents for a nenber
of the judge's famly). The Year 2000 Annual Report of the
Commi ssi on, quoted in the discussion bel ow, further
hi ghlighted the relevance of this latter inquiry.

Qur attention, therefore, focused upon Application
Section C. That section, as recently anended to correct a
drafting error, provides:

“C. A senior judge

(1) is not required to conply:

(a) except while serving as a judge, with
Section 3(B)(9); and

(b)at any time wth Sections 4C(2), 4I(3),
4E(1), 4F, 4G and 5B(2).

(2) shall not practice law in the court on which the
judge serves or in any court or admnistrative agency

subject to the appellant jurisdiction of the court on which
the judge serves, and shall not act as a lawer in a



proceeding in which the judge has served as a judge or in
any ot her proceeding related thereto.”

An exam nation of the exenptions provided for senior
judges wll denonstrate the normal expectation that senior
judges may well engage in a wide range of activities beyond
their part-time judicial servi ce, contrary to the
l[imtations on such activities inposed wupon full-tine
j udges presumably to avoid drains on their tinme and energy
and to mnmnimze possibilities of conflict of interest.
Seniors judges thus nmay, generally speaking, be active in
busi ness enterpri ses, serve in ot her gover nment a
capacities, act as fiduciaries, and serve as arbitrators
and nediators. Also included in the list of exenpted
l[imtations is that prohibiting a full-tine judge from the
practice of |aw

As already nentioned, questions have been raised as to
the scope and application of this |ast-nentioned exenption.
Not ably, the Year 2000 Annual Report of the District of
Col unbia Comm ssion on Judicial D sabilities and Tenure
sets forth the following as part of the report:

“V. AMENDMENTS TO THE CODE OF JUDI Cl AL CONDUCT

“During the fiscal year the Comm ssion received a
request from a senior judge to assune inactive status,
for the purpose of commencing the practice of |law. The

Conmi ssion took the matter under advisenent, and had

several discussions wth the judge concerning the
scope of the practice. After a thorough review of the



provi sions of the Code concerning the activities of
seniors judges, the Conmm ssion concluded that the Code
as adopted by the Joint Commttee on Judicial
Admi nistration for the District of Colunbia Courts,
does allow inactive senior judges to practice |aw,
with the only prohibition being the practice of |aw
before the Court on which the senior judge serves. The
Commi ssi on advi sed t he seni or j udge of its
determ nati on, and required certain neasures be
undertaken to ensure that the practice would be
consistent with provisions of the Code, particularly
Canon 2B, which prohibits a judge from |ending the
prestige of judicial office to advance his or her
private interests or the private interests of others.

“After much t hought and di scussi on, t he
Commi ssion is unsettled by the appearance and the fact
that senior judges can practice law as provided in the
present Code. As a result, a subcommttee of the
Commission net with Chief Judge Annice Wgner and
menbers of the Joint Committee to discuss the
Comm ssion’s concerns, and possible anmendnents to the
Code to restrict and redefine the scope and extent to
which senior judges can engage in the practice of
| aw. ”

Looking back to the history of the adoption of the
current exenption in 1995, the Advisory Commttee's
February 9, 1994 nenorandum mentioned above discussed the
retention of this exenption as follows:

“IAlpplication C(l1)(b) of the Code generally would
exenpt senior judges from Canon 4G which bars judges from
practicing |aw (except pro se and for the judge' s famly),
whereas in limtation of that exenption Application C(2)
says a senior judge shall not practice law in the court on
which the judge serves or in any court subject to the
appellate jurisdiction of the court on which the judge
serves. W have added to Application C(2) a prohibition
agai nst practicing law in any adm ni strative agency subject
to the appellate jurisdiction of the court on which the
seni or judge serves. Taken together, Applications C(l) and
C(2) (as anmended) would permt a senior judge to practice
law, for exanple, in Mryland and Virginia and in the
federal courts of the District of Colunbia, Mryland, and



Virginia, during a period when that judge is eligible to
sit as a senior judge in the District of Colunbia court
system These exenptions reflect the approach of Conpliance
A(l) & (2) of the 1972 Code now in effect.”

The Advisory Commttee then included this cautionary note:

“Cbviously, a senior judge wuld have to use good
judgnent if he or she chooses to practice law in another
jurisdiction (including the D.C. federal courts) during a
period that cones close in tinme to periods of service as a
judge in this jurisdiction. Conceivably, there my be an
“appearance of inpropriety” that could be troubl esone even
t hough the senior judge literally conplies with the rules
di scussed above. Perhaps Advisory Opinion No. 3 (June 25,
1992), “When Senior Judges May Act as Arbitrators,” issued
by the Advisory Committee on Judicial Conduct of the
District of Colunbia Courts, wll provide sonme guidance by
anal ogy. In any event, despite obvious concerns, we see no
reason to recommend reversal of a judicial ethics policy
about retired or senior judges practicing law that
currently is in effect under the 1972 Code and continues
under the 1990 code. Difficult questions can be addressed
when necessary, through witten opinions of the Advisory
Conmittee.”

In retrospect, we think the Advisory Commttee’'s
di scussion may significantly understate the problenms and
difficulties in the application of the exenption in our
jurisdiction. Unlike the other activities permtted for
senior judges, the practice of Ilaw by an individua
necessarily reflecting a partisan role in the legal world
has the potential to clash against the inmge of the judge
as an inpartial decision-maker in the application of the

law. Wiile the Code through the exenption does not inpose



a bl anket prohibition against the practice of |aw by senior
j udges, they nonetheless continue to be governed by other
overarching provisions of the Code, including:

“Canon 2: A judge shall avoid inpropriety and the
appearance of inpropriety in all of the judge' s activities”
and its subtexts A and B:

“A. A judge...shall act at all times in a manner that
pr onot es public confidence in t he integrity and
inpartiality of the judiciary.

“B....A judge shall not lend the prestige of judicial
office to advance the private interests of the judge or
others; nor shall a judge conveyor permt others to convey
the inpression that they are in a special position to
i nfluence the judge....”

Canon 3: A judge shall perform the duties of judicia
office inpartially and diligently” and its subtext E(I):

“E(l1): A judge shall disqualify hinself or herself in
a proceeding in which the judge's inpartiality m ght
reasonably be questioned...”

“Canon 4: A judge shall so conduct the judge s extra-
judicial activities as to mnimze the risk of conflict
with judicial obligations” with its subtext A

“A. Extra-judicial Activities in General: A judge
shall conduct all of the judge's extra-judicial activities
so that they do not:

(1) cast reasonable doubt on the judge’'s
capacity to act inpartially as a judge;

(2) denean the judicial office; or

(3) interfere wth the proper performance of
judicial duties.”

It is, therefore, a serious error for a senior judge sinply
to take note of the exenption and its terns and proceed to

engage in the practice of law On the contrary we believe



that the application of these overarching principles
i nposes serious and significant limtations on any such
practi ce. Gven the long-standing existence of t he
exenption in the ABA Mdel Code and the recognition of the
part-tinme status of senior judges, we are not prepared at
this point to recommend a blanket abolishnment of the
exenption. W do, however, deem it highly advisable to
alert all senior judges to the potential obstacles in any
decision to practice law under the exenption and our
present views with respect thereto. As we now view it, the
nost critical considerations would appear to be, in the
mai n, the geographical |ocation of the proposed practice,
its nature, and the timng in relation to periods of actual
judicial service.

For exanple, if the practice of law took place in a
geographical area renoved from the greater \Washington
metropolitan area (such as in a Florida retirenment
comunity) or if the practice consisted exclusively of
legal work in a field totally divorced from those
adj udi cated by our court system (such as patent law), it is
possi ble that no conflict with the general principles would
arise in the ordinary course of events. Likewise, if the
practice took place only during an extended period where

the senior judge had expressly taken inactive status under



Application Section D, risk of problens would be reduced.
However, as the nature of the legal practice relates to a
geogr aphi cal area nore proximte to our court system and/or
to types of law that are adjudicated therein, the
possibilities of conflict can be seen to increase markedly.

| ndeed, an arrangenent whereby a senior judge who has
not taken inactive status handles | egal matters anywhere in
the greater netropolitan area in a field adjudicated in our
courts mght raise issues of conpatibility with our ethical
code. The practice of law in the District and the nearby
metropolitan areas of Maryland and Virginia interact in a
significant way as to clients and participants. A seni or
judge still nmust be perceived as a judge, first and
forenpost, throughout this relatively restricted region by
his or her colleagues at the bar. To deal with a senior
j udge on one instance as opposing counsel and on another as
an inparti al adj udi cat or would raise questions of
appearance.

Even in the obviously |ess sensitive area of a senior
judge serving as a nediator or arbitrator, a role simlar
to that of a judge, the Advisory Commttee discussed at
considerable length in its Advisory Opinion No. 3, alluded
to above, the propriety of senior judges sitting in such a

capacity and various factual pernmutations thereon, such as
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whether the arbitration took place in the District or
el sewhere, whether the arbitration involved matters which
m ght eventually conme before our courts, whether the judge
had judicial matters wunder advisement at the time of
serving as an arbitrator, and whether the judge had sat as
a judge during the sane week or nonth that he or she acts
as a private arbitrator. The considerations discussed in
t hat advisory opinion are plainly applicable in a
hei ght ened degree to senior judges engaged in the practice
of law. In particular, we note the desirability of
significant tenporal segregation of an individual’s role as
a sitting judge and as a practicing attorney, such as
concentrating the period of judicial service into a
di screte period of the year, and this even in cases where
the practice of |aw takes place apart from the Washington
area or in fields exclusively federal.

W hasten to add, however, that we do not think
problens in this regard can or should be net by
indiscrimnate resort to the status of “senior judge,
i nactive.” As the comentary to Application D nakes
clear, that special status is intended to be reserved only
for an opportunity to “enbark on alternative career or
activity explorations” and is hardly intended to becone

part of the woof and warp of ordinary senior status. And
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as the experience with the Conmission set forth in its
annual report indicates, even then great care nust be taken
to develop a structure for the practice of |aw conpatible
with the status of “inactive senior judge” and the prospect
of future judicial service.

Finally, we nmake note of a matter that is not within
the Commttee’'s jurisdiction but that my bear upon the
subject we are addressing. The District of Colunbia Court
of Appeals in the exercise of its statutory and inherent
authority has pronulgated rules relating to the District of
Colunmbia Bar and to the unauthorized practice of |aw See
Brookens v. Committee on Unauthorized Practice of Law, 538 A. 2d 1120, 1125-
26 (D.C. 1988); D.C. Bar Rules Preanble. In pertinent part,
D.C. App. R 49(a) provides that “[n]o person shall engage
in the practice of law in the District of Colunbia or in
any manner hold out as authorized or conpetent to practice
law in the District of Colunbia unless enrolled as an active
menber of the District of Colunbia Bar, except as otherw se
permtted by these Rules.” D.C. Bar R IlI, 8 4 in turn

provi des as foll ows:

Classes of membership: The nmenbers of the District of

Colunmbia Bar shall be divided into 3 classes
knowmn respectively as “active” nenbers, and
“inactive” menbers....Judges of courts of record,

full -time court commssioners, U'S. bankruptcy
judges, U S. magistrate judges, other persons who
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perform a judicial function on an exclusive
basis, in an official capacity created by federal
or state statute or by admnistrative agency
rul e, and retired judges who are €eligible for temporary judicial
assignment, and are not engaged in the practice of law, shal |l be
classified as judicial nenbers, except that if a
menber’s terns and conditions of enpl oynent
require that he or she be eligible to practice
law, then the nenber may choose to be an active
menber. Any inactive nenber in good standing and
any judicial nenber who is no |onger a judge nay
change his classification to that of an active
menber by filing with the Secretary of the Bar a
witten request for transfer to the class of
active nenbers, and by paying the dues of active
menbers. A judicial nmenber who is no longer a
judge shall be classified as an active nenber if
he engages in the practice of lawin the District
of Colunbia. No judicial or inactive nenber shall
be entitled to practice law in the D strict of
Colunmbia or to hold office or vote in any
el ection or other business conducted by the
District of Col unbia Bar.

It is clear that anyone who practices law in the District
of Columbia for which District of Colunbia bar nmenbership
is required nust be an “active” nenber of the Bar. What is
not entirely clear, perhaps, is whether a “retired judge
who is eligible for tenporary judicial assignnment” must be
classified as a judicial nmenber or whether such a judge has
the option to enroll as an active nenber if the judge
wishes to “engage in the practice of | aw. ” Any
clarification would be within the purview of the Court of
Appeal s, but it obviously would be desirable that bar
menbership provisions be consistent wth the Code of

Judicial Conduct. In any event, D.C. Bar R 11, 8 4, would
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not be conpletely determnative, since it would not apply
to the practice of law in other jurisdictions nor, perhaps,
to those nunerous categories of practice in the District
for which active nenbership in the District of Colunbia Bar
is not required under D.C. App. R 49(c).

We express the foregoing considerations to alert both
present senior judges and those considering a nove to that
status to the conplexities behind the application of the
exenption. Beyond that, we are reluctant at this point to
attenpt to deal with all the various pernutations of the
practice of law by senior judges and the limtations that
the Code nay place upon that activity. Qur experience wth
actual cases is limted indeed; to the best of our
knowl edge, it is rare that our senior judges engage in the
practice of law of any kind. At least for the tinme being,
we suggest, in the common-law tradition, each instance
presenting potential conflict should be addressed on its
facts. To repeat, the principal consideration that should
be in the forefront of a senior judge even considering the
practice of Jlaw as part of his or her nonjudicial
activities is that the exenption from the limtation of
Canon 4(G and the continuing restriction on the practice
of law in the court on which the judge serves are only the

begi nning of the inquiry as to precisely how far and under
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what circunstances that practice of law can take place in
conpliance with the Code as a whol e.

The court system is enornously benefitted by the
willingness of retired judges of this court to serve as
seni or judges. Appoi ntment and reappointnent to that
status are, depending upon age, subject to quadrennial or
bi ennial review both by the Comm ssion and by the Chief
Judges of our courts. Service as senior judges is optional
both with the judge and with the respective Chief Judge
there is no vested right or obligation either way. Careful
consideration by all parties involved of the limtations
i mposed by the Code should, it can be hoped, forestall
potential problens posed by an election by a senior judge
to practice law in any particular form The Advisory

Comm ttee stands ready to assist to this end.



ADVI SORY COMM TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRICT OF COLUMBI A COURTS
ADVI SOCRY OPI NION NO. 11
(Cct ober 29, 2002)

DISQUALIFICATION OF JUDGE BECAUSE OF CHILD’S RECEIPT OF
SCHOLARSHIP FROM UNIVERSITY WHICH ISA LITIGANT BEFORE JUDGE

A judge of the Superior Court has requested a fornal
advisory opinion as a result of her childs award and
acceptance of a significant scholarship to a University
that, through its related hospital, mght be a litigant in
cases before the judge. For reasons that follow, we advise
that, unless the parties consent after full disclosure, the
judge should recuse from any case that involves the child's
Uni versity. W first set out the facts on which our
opinion is based and then consider the relevant ethical
consi derati ons.

A.

The judge currently sits on the Probate and Tax
Division of the Superior Court. The judge's 17-year old
child, while a senior in high school, received offers for
adm ssion to seven colleges and universities. Two of them
offered full four-year mnmerit scholarships, one valued at

$155, 000, the other at $145,000. The judge’'s child decided



to accept the offer of adm ssion and scholarship from one
of them (“the donor University”) and is now attendi ng that
institution.?

The judge hears cases in the Probate and Tax Division
of the Superior Court. O relevance to this request for
advice, the Division considers adult intervention matters
pur suant to the District of Col unbia CGuardi anshi p,
Protective Proceedi ngs and Durabl e Power of Attorney Act of
1986, D.C. Code 8§ 21-2001, et seq. (2001). Under the act, a
court mmy appoint a conservator and/or guardian for a
person found to be incapacitated. The court my also be
called upon to meke critical decisions concerning an
i ncapaci tated person’ s treat ment. Hospital s in t he
Washi ngton, D.C. area, including a hospital affiliated with
the donor University, petition the court with respect to
patients in their care. The hospitals are not necessarily
“interested parties” in such proceedings as that term is
comonly understood, but there are instances in which a
hospital participates actively in the proceedings and in

which a hospital’s own actions vis a vis the patient can

1 The donor University issued a press release announcing the
schol arshi ps awarded to nine high school seniors in the District of
Col unmbia. According to the release, the donor University “selects
students based on their class rank, GPA, SAT scores, course of study,
teacher recommendations, |eadership qualities, comrunity service and
other extracurricular activities and achievenents. The schol arships are
renewed annually provided the recipients nmeet the University' s acadenic
progress standards.”



become an issue in the proceedings. The question we have
been asked is whether the judge should recuse in cases
i nvol ving the donor University's Hospital.?
B.
W begin by noting that there is no inpropriety in the
acceptance of the schol arship. The Code of Judicial Conduct
expressly provides an exception to the general rule that a

judge® shall “not...accept, a gift, bequest, favor or |oan
from anyone,” Canon 4D(5), in the case of “a scholarship or
fell owship awarded on the sanme terns and based on the sane
criteria applied to other applicants,” Canon 4D(5)(Q).

That a schol arship nmay be accepted, however, does not
mean that its acceptance is wthout consequence to the
judge’s adjudicatory responsibilities. The section of the
Code permtting scholarships is not limted, as in the case
of the section permtting “any other gift, bequest, favor

or loan” only to situations where the donor “is not a party

or other person who has cone or is likely to cone or whose

2 W note that the donor University, its partly-owned Hospital or other
related entity could also cone before the judge while sitting in the
Probate and Tax Division as a beneficiary of a wll, or in a tax-
related case, or in a case before another division to which the judge
m ght be assigned. The general principles we discuss in this opinion
relating to recusal would apply in those situations as well. See note 7
infra.

8 Judges nust “urge nenbers of the judge's family residing in the
judge's household” to do Iikew se. Canon 4D(5).



interests have conme or are likely to cone before the
j udge.” Canon 4D(5) (h). It therefore appears that the
Code does not categorically preclude a judge from presiding
over a case in which a litigant or interested party has
been the donor of a scholarship to the judge or a nenber of
the judge’'s famly. A comentary to Canon 4D, however,
notes that:

A gift to a judge, or to a nenber of

the judge’'s famly living 1in the

judge’s household, that is excessive in

val ue rai ses guesti ons about t he

judge’s inpartiality and the integrity

of the judicial office and m ght

require disqualification of the judge

wher e di squal i fication woul d not

ot herwi se be required.

A scholarship is not a “gift” in the ordinary sense,
but a scholarship to a mnor child nay be considered an
indirect benefit or subsidy to the parent who otherw se
would likely be financially responsible for the child s
coll ege education. Furthernore, unlike a past conpleted
gift, the scholarship at issue here is in a sense a
conti nuous benefit during its four year duration and thus
cont enporaneous with any adjudication on which the parent
judge mght sit during that period. Therefore, even though
not every schol arship may necessarily require

disqualification in cases involving the donor, the caution

in the comentary applies here in light of the substantial



nonetary value of the scholarship and its conpetitive
sel ection process.* Thus, we turn to consider whether, and
on what terns, disqualification may be required.

Canon 3E provi des:

1) A judge shall disqualify hinself or herself in a
proceeding in which the Judge’'s inpartiality mght
reasonably be questi oned...

Al t hough receipt of a scholarship is not one of the
enunerated instances requiring disqualification, “a judge
is disqualified whenever the judge's inpartiality m ght
reasonably be questioned, regardless whether any of the
specific rules in section 3E(I) apply.” Commentary to Canon
3E(1). Moreover, “this [Canon 3] is to be read in
connection with Canon 2, which states ‘[a] judge should
avoid inpropriety and the appearance of inpropriety in all
activities.” Commttee on Codes of Conduct, Advisory
Opinion No. 27, Cctober 29, 1973 (Revised July 10, 1998).
Specifically, Canon 2A provides that a judge “shall act at
all times in a manner that pronotes public confidence in
the integrity and inpartiality of the judiciary.” As the

commentary to Canon 2A notes, “[t]he test for appearances

4 We distinguish this scholarship from a generally available benefit,
tax credit or deduction, where the judge would not be viewed as having
the sanme kind of gratitude toward the donor University of a schol arship
awarded to only a few students as a result of a conpetitive process.



of inpropriety is whether the conduct would create in

reasonable mnds a perception that the judge's ability to

carry out j udi ci al responsibilities wth integrity,
inmpartiality and conpetence is inpaired.” As Justice
Frankfurter put it, “[t]he guiding consideration is that

the admnistration of justice should reasonably appear to

be disinterested as well as be so in fact." Public Utilities
Comm'nv. Pollack, 343 U.S. 451, 467 (1952).

The standard we apply is whether “from the perspective
of ‘the average person,” a fully informed person mght
reasonably question whether the judge ‘could decide the
case with the requisite aloofness and disinterest.’’’ Scott
v. United States, 559 A. 2d 745, 750 (D.C. 1989) (en banc) (quoting

Pepsico, Inc. v. McMillen, 764 F. 2d 458, 461 (7th G r. 1985) (hol ding
that trial judge violated Canon 3C(l) by presiding over
crimnal trial in which the US Attorney’s Ofice was
pr osecut or while judge was concurrently negotiating
enpl oyment with U S. Departnent of Justice). We think that
a litigant or other person affected by litigation involving
the donor of a substantial scholarship to the judge s m nor
child m ght r easonabl y per cei ve t hat the judge's
inpartiality could be inpaired by a feeling of gratitude to
t he donor for the award, or desire for continuation of the

scholarship during the whole of the student’s college



education - the “specter of partiality that the Canon and
the Suprene Court entreat all judges scrupulously to
avoid.” Id. Therefore, the judge is disqualified from
proceedings involving the donor Uni versity and its

Hospital.®> Because disqualification is based on the
appearance of inpropriety, and not personal bias, the
di squalification is subject to remttal after disclosure to
the parties pursuant to Canon 3F, a discretionary option
open to the judge. See D.C. Courts’ Advisory Commttee on
Judi ci al Conduct, Advisory Opinion No. 9 (May 3, 2001).
Upon disclosure, the parties would be able to evaluate on a
case-by-case basis whether the donor’s interest in a
particular case is such as to warrant excluding the judge

fromparticipating in the proceedi ng.

® According to the donor University Hospital’'s website, since 1997 the
Hospital “has been jointly owned and operated by a partnership” between
the donor University and another entity. In light of the significant
i nterest of the donor University in the Hospital, we consider that the
Hospital and the donor University are the sanme for purposes of this
opi ni on.
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